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QUESTION PRESENTED 

 

 

 May a state – consistent with the Privileges 
and Immunities Clause of Article IV – require non- 
residents, who are licensed to practice as attorneys 
in that state, to maintain a separate physical office 
in that state as a condition of practicing law there, 
when the state does not require resident attorneys 
to maintain any office in the state? 
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LIST OF THE PARTIES 
TO THE PROCEEDINGS 

 

 

 Petitioner is Ekaterina Schoenefeld, an individual. 

 Respondents in Schoenefeld v. Schneiderman, et 
al., are Eric T. Schneiderman, in his official capacity as 
Attorney General of the State of New York; all Justices 
of New York Supreme Court, Appellate Division, Third 
Judicial Department; Robert D. Mayberger, in his offi-
cial capacity as Clerk of New York Supreme Court, Ap-
pellate Division, Third Judicial Department; John G. 
Rusk, in his capacity as Chairman of the Committee 
on Professional Standards (“COPS”). Initially, the first 
named defendant was the State of New York, which 
along with a number of other defendants – i.e., New 
York Supreme Court, Appellate Division, Third Judi-
cial Department and Committee on Professional 
Standards of New York Supreme Court, Appellate Di-
vision, Third Judicial Department and its members – 
were dismissed from the case by the district court. 
Also, the original Respondents (all in their official ca-
pacities) named in the Amended Complaint were 
Andrew M. Cuomo, Michael J. Novack, Thomas C. 
Emerson, who were ultimately substituted by Eric T. 
Schneiderman, Robert D. Mayberger, and John G. 
Rusk, respectively. 

 In addition, a number of amici supported Peti-
tioner in the courts below. They include the New Jersey 
State Bar Association, a group of New York-licensed 
Nonresident Attorneys, the Association of Corporate 
Counsel, and Ronald B. McGuire, Esq. 
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OPINIONS BELOW 

 The opinion of the Court of Appeals for the Second 
Circuit reversing the district court’s decision (App. 1-
49) is reported at 821 F.3d 273. The order of the Court 
of Appeals for the Second Circuit denying the Petition 
for Rehearing En Banc is included below at App. 121-
122. The opinion of the Court of Appeals for the Second 
Circuit certifying the question to the New York Court 
of Appeals (App. 58-73) is reported at 748 F.3d 464. The 
opinion of the Court of Appeals of New York (App. 50-
57) is reported at 25 N.Y.3d 22, 29 N.E.3d 230. The 
opinion of the district court granting Petitioner’s mo-
tion for summary judgment (App. 74-103) is reported 
at 907 F. Supp. 2d 252. The opinion of the district court 
granting in part, denying in part, Respondents’ motion 
to dismiss (2010 U.S. Dist. LEXIS 10639) is unreported 
and included at App. 104-120. 

---------------------------------  --------------------------------- 
 

JURISDICTION 

 The opinion and judgment of the Court of Appeals 
for the Second Circuit were issued on April 22, 2016. A 
timely Petition for Rehearing En Banc was denied on 
July 28, 2016. On October 17, 2016, the Supreme Court 
(Ginsburg, J.) granted Petitioner an extension of time 
in which to file this Petition for Certiorari until Decem-
ber 16, 2016. The jurisdiction of this Court is invoked 
under 28 U.S.C. § 1254(1). 

---------------------------------  --------------------------------- 
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CONSTITUTIONAL PROVISION(S) 
AND STATUTE(S) INVOLVED 

 The Privileges and Immunities Clause of Article 
IV, § 2 of the U.S. Constitution provides: “The Citizens 
of each State shall be entitled to all Privileges and Im-
munities of Citizens in the several States.” U.S. Const. 
Art. IV, § 2, cl. 1. 

 The New York Judiciary Law § 470 provides: “A 
person, regularly admitted to practice as an attorney 
and counsellor, in the courts of record of this state, 
whose office for the transaction of law business is 
within the state, may practice as such attorney or 
counsellor, although he resides in an adjoining state.” 
N.Y. Jud. L. § 470. 

---------------------------------  --------------------------------- 
 

STATEMENT OF THE CASE 

 Petitioner filed this action for declaratory and in-
junctive relief asserting that, despite being a licensed 
New York attorney, she is unable to practice in that 
State because of Section 470 of the Judiciary Law 
(“Section 470” or “§ 470”). That law prohibits nonresi-
dent attorneys who do not maintain an office in New 
York, from appearing in New York state courts. Be-
cause § 470’s office requirement does not apply to res-
ident New York attorneys, she argued that it violated 
the Privileges and Immunities Clause of Article IV of 
the United States Constitution. 
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A. Legislative History of Section 470. 

 Section 470’s predecessor, Chapter 43, which was 
enacted on March 22, 1862, provided a limited excep-
tion to the then-general rule that only New York resi-
dents could be admitted to practice law in that state.1 
App. 78-80. Basically, it allowed attorneys who were al-
ready licensed in New York to continue to practice in 
the state, provided their only office for the practice of 
law was in New York, even if they moved to an adjoin-
ing state and were no longer New York residents. Id. 
Chapter 43 applied only to attorneys who were admit-
ted to practice at the time of its enactment. Id. Prior to 
the enactment of Chapter 43, a New York attorney who 
moved to another state automatically lost the right to 
practice law in New York. 1917 N.Y. Op. Att’y Gen. 338, 
p. 363-64 (Dec. 10, 1917). 

 In 1866, Chapter 43 was re-enacted as Chapter 
175 with some grammatical and a few substantive 
changes. Chapter 175 eliminated the requirement that 
the attorney’s only office had to be in New York and 
extended the exemption from the residency require-
ment – if the office requirement was met – to attorneys 
who were admitted after its enactment. App. 80. In 
1877, Chapter 175 was re-enacted as Section 60 of the 
new Code of Civil Procedure. App. 80-81. In 1908, the 
Board of Statutory Consolidation decided to divide Sec-
tion 60 by moving the first part to the newly created 

 
 1 In 1979, the New York Court of Appeals held that that res-
idency requirement was unconstitutional because it violated the 
Privileges and Immunities Clause. Matter of Gordon, 48 N.Y.2d 
266, 397 N.E.2d 1309 (N.Y. 1979). 
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Judiciary Law, which is now known as Judiciary Law 
§ 470. App. 81. 

 Section 470 – which survives to this day in the 
same form as when it was first enacted in 1909 and 
later re-enacted in 1945 – states: 

§ 470. Attorneys having offices in this state 
may reside in adjoining state. – A person, reg-
ularly admitted to practice as an attorney and 
counselor, in the courts of record of the state, 
whose office for the transaction of law busi-
ness is within the state, may practice as such 
attorney or counselor, although he resides in 
an adjoining state. 

N.Y. Jud. Law § 470. 

 
B. Petitioner and Section 470. 

 Petitioner is a 2005 law school graduate who is li-
censed to practice law in New Jersey, New York, and 
California. App. 77. Petitioner’s law office is located in 
Princeton, New Jersey. Id. Prior to opening her firm, 
Petitioner attended a continuing legal education 
course entitled Starting Your Own Practice offered by 
the New York State Bar Association. Id. At that semi-
nar, Petitioner learned for the first time that she may 
not practice law in the state courts of New York unless 
she maintains an office there. Id. Thus, despite being a 
licensed New York attorney in good standing – save the 
requirement for a New York office – Petitioner is 
barred by § 470 from practicing law in the State. 
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App. 78. There is no similar requirement for New York 
attorneys who reside in the State. App. 64-65. 

 Respectful of the oath taken upon her admission 
to practice and her status as an officer of the court, Pe-
titioner has never appeared on behalf of a client or ad-
vertised herself as practicing law in the state courts of 
New York. App. 60. Whenever Petitioner received in-
quiries about potential representation in the courts of 
New York, she declined the representation because it 
would have violated § 470. Id. 

 On April 1, 2008, Petitioner filed a complaint in 
the Southern District of New York, asserting that § 470 
was unconstitutional, both on its face and as-applied, 
under the Privileges and Immunities Clause and seek-
ing declaratory and injunctive relief. App. 75. Sub- 
sequently, Petitioner amended her complaint, adding 
Thomas C. Emerson, the then-Chairperson of the 
Third Department’s Committee on Professional Stan- 
dards, several state agencies, and a number of other 
state officials as defendants, and included additional 
claims based on violations of the Equal Protection 
Clause of the 14th Amendment and the Commerce 
Clause. App. 75-76. 

 On April 16, 2009, the court granted Respondents’ 
motion filed pursuant to 28 U.S.C. § 1404(a) and the 
case was transferred to the Northern District of New 
York. App. 76. 

 On February 8, 2010, the district court denied 
Respondents’ motion to dismiss the amended com-
plaint in its entirety, but dismissed several defendants 
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and the Equal Protection and Commerce Clause 
counts of the amended complaint. App. 119-120. Noting 
that “[t]he state has offered no substantial reason for 
§ 470’s differential treatment of resident and non- 
resident attorneys nor any substantial relationship 
between that differential treatment and State objec-
tives,” the district court allowed Petitioner to proceed 
against the remaining individual Respondents under 
the Privileges and Immunities Clause. App. 116-117. 

 
C. The District Court’s Decision. 

 Subsequently, the parties cross-moved for sum-
mary judgment. In support of her motion, Petitioner 
argued that § 470 discriminates against nonresident 
attorneys by conditioning their practice of law in New 
York on maintaining a physical office in New York, 
serves no substantial state interest, and functions as 
an artificial trade barrier for nonresident attorneys 
admitted to practice law in New York – all of which 
are prohibited under the Privileges and Immunities 
Clause. App. 84-85. She specifically argued that a 
physical office requirement imposed on her the burden 
of additional expenses – such as rent, insurance, utili-
ties, etc. – which a New York resident who chose not to 
have an office did not incur. 

 Respondents argued that Section 470 does not 
trigger review under the Privileges and Immunities 
Clause or that, in the alternative, the state has a sub-
stantial interest and § 470 bears a substantial rela-
tionship to that interest and is the least restrictive 
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means of achieving that interest. App. 85. According to 
Respondents, the state’s interests advanced by § 470 
were: 

. . . (1) the need for efficient and convenient 
service of process such that attorneys are 
readily available for court proceedings; (2) the 
ability to observe and discipline nonresident 
attorneys; and (3) the remedy of attachment. 

App. 94. 

 On September 7, 2011, the district court issued its 
opinion, expressly rejecting the ability to supervise, 
observe, and discipline nonresident attorneys, and 
the remedy of attachment, as reasons for Section 470’s 
validity. App. 94-99. While acknowledging the Re-
spondents’ service of papers argument, the district 
court held that § 470 discriminates against nonresi-
dent attorneys by imposing on them additional costs – 
which resident attorneys are not required to bear – and 
that these costs are substantial enough to trigger scru-
tiny under the Privileges and Immunities Clause. 
App. 88-89. Having determined that § 470 infringes on 
one of the fundamental rights protected by the Privi-
leges and Immunities Clause – the right to practice 
law – the district court held that Respondents failed 
to demonstrate any substantial reason for continu- 
ous discrimination against nonresident attorneys and 
awarded judgment to Petitioner. App. 102. 
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D. The Second Circuit’s Certification Decision. 

 In their appeal to the Second Circuit, Respondents 
argued that the state’s justification for the office re-
quirement is “service of legal papers and ‘enabling the 
New York courts to adjudicate [service related] dis-
putes.’ ” App. 64 (alteration in original). Respondents 
also argued, for the first time on appeal, that “the office 
requirement imposed by Section 470 can be read in a 
manner that does not implicate the P&I Clause, that 
is, an ‘office for the transaction of law business’ re-
quires only an address for accepting personal service, 
which ‘might’ be satisfied by designating an agent for 
the service of legal papers.” App. 63-64. 

 The Second Circuit rejected the State’s argument 
“that [it] need not read the phrase to require a physical 
office space with a desk, a telephone, and staff, but ra-
ther may hold that the language can permissibly be 
read to require merely an address [for service of pa-
pers]” or “that the designation of an agent in New York 
to receive service of papers ‘might even suffice’ ” as “not 
supported by the New York precedent.” App. 67. Noting 
that “a review of [New York] laws yields no authority 
specifically requiring New York residents to maintain 
any office at all,” the Second Circuit observed: 

. . . the New York Supreme Court and its 
Appellate Division courts – the New York 
Court of Appeals having yet to address this 
issue – have never interpreted Section 470’s 
office requirement to be satisfied by something 
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less than the maintenance of physical space in 
New York state. 

App. 64-65 (emphasis added). 

 As the Second Circuit further reasoned: 

We also note that the term “office,” by itself, 
although not exactly pellucid, implies more 
than just an address or an agent appointed to 
receive process. And the statutory language 
that modifies “office” – “for the transaction of 
law business” – may further narrow the scope 
of permissible constructions. 

App. 68. 

 The Second Circuit concluded that “there is no 
question that resolution of this appeal turns on the 
meaning of ‘office for the transaction of law business’ 
as used in N.Y. Judiciary Law § 470.” App. 67. Noting 
its “preference that states determine the meaning of 
their own laws in the first instance” and the im-
portance of this issue to the state, the Second Circuit 
certified to the New York Court of Appeals the question 
of what are the minimum requirements necessary to 
satisfy Section 470’s mandate that nonresident attor-
neys maintain an “office for the transaction of law busi-
ness” within the state. App. 72. 

 In issuing certification, the Second Circuit ob-
served that neither the Judiciary Law, nor the New 
York Civil Practice Law, nor the Rules of Professional 
Conduct require a resident attorney to maintain any 
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office at all. App. 64-65. Yet, with respect to nonresi-
dent attorneys, “Section 470 mandates that they shoul-
der the additional obligation to maintain some sort of 
separate office premises within the state.” App. 65. As 
the Second Circuit further observed, “[t]his additional 
obligation carries with it significant expense – rents, 
insurance, staff equipment inter alia – all of which is 
in addition to the expense of the attorney’s out-of-state 
office, assuming she has one.” App. 66. The Second Cir-
cuit thus concluded: 

In sum, as it stands, it appears that Section 
470 discriminates against nonresident attor-
neys with respect to their fundamental right 
to practice law in the state and, by virtue of 
that fact, its limitations on non-resident attor-
neys implicate the Privileges and Immunities 
Clause. Absent a controlling interpretation of 
Section 470 by the New York Court of Appeals, 
this Court is left to predict how that court 
would construe the critical language in Sec-
tion 470 – a task, under the circumstances, we 
prefer to avoid until it becomes necessary for 
us to undertake it. 

App. 68 (emphasis added). 

 However, noting that “it would be perverse for a 
federal court to discourage a state court from search-
ing for ‘every reasonable construction’ of a state stat-
ute to ‘save [the] statute from unconstitutionality,’ ” 
App. 69, the Second Circuit concluded that: 

As this case now stands, whether Section 470 
survives constitutional scrutiny depends on 
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the construction of the in-state office require-
ment imposed on nonresident attorneys. If the 
New York Court of Appeals accepts and an-
swers our certified question(s), that answer, in 
all likelihood, dictates the outcome of the con-
stitutional privileges and immunities analy-
sis we have commenced and must complete as 
we decide the appeal before us. 

App. 71 (emphasis added). 

 
E. The New York Court of Appeals’ Decision. 

 Respondents argued to the New York Court of Ap-
peals that the rule of constitutional avoidance – i.e., 
that § 470 can reasonably be interpreted as merely re-
quiring nonresident attorneys to provide an address 
for service of papers or to designate an agent for ser-
vice – could save the statute. App. 54. Discussing the 
only state’s interest proffered by Respondents on ap-
peal – i.e., “service of papers” – Chief Judge Lippman 
observed: “it is clear that service on out-of-state in- 
dividual presented many more logistical difficulties 
in 1862, when the provision was originally enacted.” 
App. 56. Noting that other means are available for ser-
vice upon nonresident attorneys, the New York Court 
of Appeals concluded that “there would appear to be 
adequate measures in place relating to service upon 
nonresident attorneys and, of course, the legislature 
always remains free to take any additional action 
deemed necessary.” App. 56. 

 Accordingly, the New York Court of Appeals de-
clined to save the statute, holding that the term “office 
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for the transaction of law business” means an actual, 
physical law office and could not be read as requiring 
only some type of physical presence.2 App. 53-55, 56 
(holding that “Defendants’ proffered interpretation . . . 
finds no support in the wording of [§ 470] and would 
require us to take the impermissible step of rewriting 
the statute”). 

 On March 31, 2015, the New York Court of Appeals 
issued its opinion, agreeing with Petitioner and “inter-
pret[ing] the statute as requiring nonresident attor-
neys to maintain a physical law office within the 
State.” App. 53-54 (noting that § 470’s purpose was to 
make an exception to the then-existing residency re-
quirement, the Court of Appeals concluded that “[b]y 
its plain terms, then, the statute requires nonresident 
attorneys practicing in New York to maintain a physi-
cal law office here”). 

 
F. The Second Circuit’s Final Opinion. 

 Having received the New York Court of Appeals’ 
answer to the question it certified, the Second Circuit, 
in a split decision, nonetheless reversed the district 
court’s decision, finding that Petitioner’s claim fails on 

 
 2 In response to Respondents’ argument that the court should 
strive to retain the statute’s constitutionality under the doctrine 
of constitutional avoidance, Chief Judge Lippman succinctly ob-
served that “sometimes they’re hopeless” and “[w]e can’t retain 
them.” 02/17/15 Argt. Tr. 6:12-19 (available at https://www.nycourts. 
gov/ctapps/arguments/2015/Feb15/Transcripts/021715-39-Oral- 
Argument-Transcript.pdf) (last accessed on December 6, 2016).  
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the merits.3 App. 7-8. In reaching this conclusion, the 
Second Circuit relied on its interpretation of this 
Court’s decision in McBurney v. Young, believing that 
it dictated the outcome of this case: 

Thus, consistent with McBurney, a plaintiff 
challenging a law under the Privileges and 
Immunities Clause must allege or offer some 
proof of a protectionist purpose to maintain 
the claim. In the absence of such a showing, a 
Privileges and Immunities claim fails, obviat-
ing the need for a tailoring inquiry. 

App. 13-14 (citing McBurney v. Young, 133 S. Ct. 1709, 
1716 (2013)). 

 Analogizing § 470 to Virginia’s FOIA in McBurney, 
the Second Circuit then found that § 470’s office re-
quirement – which applies only to nonresident attor-
neys – was not sufficient to admit an inference of a 
protectionist purpose. App. 16. Thus, the Second Cir-
cuit held that, since “Schoenefeld has adduced no evi-
dence of a protectionist intent to afford some economic 
advantage to resident New York lawyers,” App. 18, 
there was no need for a tailoring inquiry and her claim 
must fail as a matter of law. App. 18, 26-28 (holding 
that plaintiff ’s “Privileges and Immunities Clause 
claim fails because she has not demonstrated that the 
law was enacted for or serves the protectionist purpose 

 
 3 As Judge Hall correctly noted in his dissent, there was no 
need for certification at all: according to the Second Circuit’s de-
cision, plaintiff loses no matter what – i.e., regardless of how the 
term “office for the transaction of law business” is defined. See 
App. 33, n.1 (Hall, dissenting). 
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of favoring resident New York attorneys and disfavor-
ing nonresident attorneys in practicing law in the 
state’s courts”). 

 Judge Hall dissented in a separate, strongly-
worded opinion (App. 28-49), concluding: 

The State of New York has chosen to discrim-
inate against nonresident attorneys with re-
gard to their right to pursue a common 
calling, and that it has failed to provide a sub-
stantial justification for that discrimination. 
In holding to the contrary, the majority unnec-
essary disturbs longstanding Privileges and 
Immunities jurisprudence and denies non- 
resident attorneys their constitutionally- 
protected right to practice law “on the terms 
of substantial equality” with residents of New 
York. 

App. 49 (Hall, dissenting) (citing Supreme Court of 
New Hampshire v. Piper, 470 U.S. 274, 280 (1985)). 

---------------------------------  --------------------------------- 
 

REASONS FOR GRANTING THE PETITION 

A. The Second Circuit’s Decision Conflicts 
With the Well-Established Analysis of the 
Privileges and Immunities Clause Claims 
Set Forth by This Court. 

 The Second Circuit’s interpretation of the Privileges 
and Immunities analysis – which purported to follow 
this Court’s decision in McBurney v. Young – in fact 
overturned the well-established law and contradicted 
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this Court’s prior decisions that prevent the kind of 
discrimination that Section 470 creates. 

 As the dissent below recognized, the “majority’s 
reasoning would reverse this burden-shifting test by 
requiring plaintiffs to show that a law was enacted 
for a protectionist purpose, rather than requiring 
the State to show that the law was not enacted for a 
protectionist purpose.” App. 37 (Hall, dissenting) (em-
phases in original). Following the Second Circuit’s ra-
tionale, a state could pass any law discriminating 
against nonresidents as long as the state provides 
some purpose for its enactment – without ever having 
to show that there is sufficient justification for discrim-
ination or that no other, less restrictive means are 
available – as long as the state has not expressly stated 
that the law was enacted for a protectionist purpose. 

 
1) Based on Its Reading of McBurney, the 

Second Circuit Imposed a New Require-
ment That Plaintiff Must Show § 470 
Was Enacted for the Protectionist Pur-
pose. 

 There is no dispute that the practice of law is pro-
tected by the Privileges and Immunities Clause. App. 
15; Supreme Court of New Hampshire v. Piper, 470 U.S. 
274 (1985). Thus, plaintiff ’s claim should have been 
analyzed as following. 

 First, the court “must decide whether the [statute] 
burdens one of those privileges and immunities pro-
tected by the Clause.” United Bldg. & Constr. Trades 
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Council v. Mayor & Council of Camden, 465 U.S. 208, 
218 (1984) (citing Baldwin v. Montana Fish & Game 
Comm’n, 436 U.S. 371, 383 (1978)). If so, the court must 
consider whether: 

(i) there is a substantial reason for the differ-
ence in treatment; and (ii) the discrimination 
practiced against nonresidents bears a sub-
stantial relationship to the State’s objective. 
In deciding whether the discrimination bears 
a close or substantial relationship to the 
State’s objective, the Court has considered the 
availability of less restrictive means. 

Piper, 470 U.S. at 284 (internal citations omitted); Su-
preme Court of Virginia v. Friedman, 487 U.S. 59, 67 
(1988). 

 Here, Section 470 – which only applies to nonresi-
dent attorneys – clearly discriminates against nonres-
idents by requiring them to maintain an “office for the 
transaction of law business” in the State to practice in 
the New York courts.4 And that term means an actual 
physical office space, which typically “carries with it 
significant expense – rents, insurance, staff, equip-
ment,” etc. App. 55-56, 66. 

 
 4 As the courts below observed, this Court held “without ad-
dressing its constitutionality, that a similar office requirement 
imposed by a local Louisiana district court rule was ‘unnecessary 
and irrational.’ ” App. 89-90 (citing Frazier v. Heebe, 482 U.S. 641, 
654-55 (1987)); App. 43 (Hall, dissenting) (same) (“The Court’s 
holding was pursuant to its supervisory authority . . . rather than 
the Privileges and Immunities Clause, [ ] but its reasoning is 
equally applicable here”). 
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 On the other hand, § 470 does not affect New York 
resident attorneys in any way. In fact, as the Second 
Circuit observed in its certification opinion: 

. . . a review of [New York] laws yields no au-
thority specifically requiring New York resi-
dents to maintain any office at all. A New York 
attorney, therefore, may set up her “office” on 
the kitchen table in her studio apartment and 
not run afoul of New York law. 

App. 64-65. 

 Thus, the burden should now shift to the State to 
show: (1) a substantial purpose exists for discrimina-
tion; (2) a reasonable relationship between that pur-
pose and office requirement; and (3) less restrictive 
means are not available. 

 This is not, however, what happened in this case. 
Instead of following the precedent, the Second Circuit 
concluded that McBurney required it to place the bur-
den on the plaintiff to show the discriminatory intent 
for the statute’s enactment. App. 13-14. It did so while 
acknowledging that McBurney did not state any new 
principle of law (App. 12), but nonetheless asserting 
that “state laws violate the Privileges and Immunities 
Clause ‘only when those laws were enacted for the pro-
tectionist purpose of burdening out-of-state citizens.’ ” 
App. 27 (emphasis added). 

 The plain error of the Second Circuit’s holding can 
be seen from McBurney itself. In McBurney, this Court 
granted certiorari to resolve a conflict with respect 
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to the applicability of the Privileges and Immunities 
Clause to the States’ “citizens only” FOIA statutes, 
which are typically enacted as a means of political ac-
countability and are not economic regulations: 

Like Virginia, several other States have en-
acted freedom of information laws [ ] available 
only to their citizens. In Lee v. Minner, 458 
F.3d 194 (2006), the Third Circuit held that 
this feature of [state] FOIA violated the Priv-
ileges and Immunities Clause. We granted 
certiorari to resolve this conflict. 

McBurney, 133 S. Ct. at 1714 (internal citations omit-
ted): but see Schoenefeld v. Schneiderman, suggesting 
that: 

. . . McBurney provides a clarification not 
available to the district court at the time it 
ruled in this case, specifically, that the Privi-
leges and Immunities Clause does not pro-
hibit state distinctions between residents and 
nonresidents in the abstract, but “only” those 
“enacted for the protectionist purpose of 
burdening out-of-state citizens. . . .”5 

App. 12. 
  

 
 5 Notably, this “clarification” was available at the time of the 
Second Circuit’s Certification Opinion. App. 33, n.1 (Hall, dissent-
ing) (“The majority’s application of McBurney, which was decided 
before our prior opinion in this case, is particularly striking given 
that we did not rely on McBurney to uphold the constitutionality 
of Section 470 at that time.”). 
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 It is within this narrow context that this Court 
stated in McBurney that plaintiff “does not allege – 
and has offered no proof – that the challenged provi-
sion of the Virginia FOIA was enacted in order to pro-
vide a competitive economic advantage for Virginia 
citizens.” McBurney, 133 S. Ct. at 1715 (citing Hillside 
Dairy Inc. v. Lyons, 539 U.S. 59, 67 (2003)). Citing var-
ious cases where state statutes involving economic reg-
ulations were held unconstitutional, this Court stated: 
“Virginia’s FOIA differs sharply from those statutes” 
in that “state FOIA essentially represents a mecha-
nism by which those who ultimately hold sovereign 
power [ . . . ] may obtain an accounting from the public 
officials to whom they delegate the exercise of that 
power.” McBurney, 133 S. Ct. at 1715-16. 

 Other cases from this Court establish that dis-
criminatory effects alone suffice to sustain a Privileges 
and Immunities claim without proof that the State had 
a discriminatory purpose. Hillside Dairy, Inc., 539 U.S. 
at 67 (holding that disparate effects of a facially non-
discriminatory statute regulating milk pricing sufficed 
to state a claim under the Privileges and Immunities 
Clause);6 United Bldg. & Constr. Trades Council of 

 
 6 In Hillside Dairy Inc., this Court granted certiorari to 
consider “whether the individual petitioners’ claim under the 
Privileges and Immunities Clause is foreclosed because those 
regulations do not discriminate on their face on the basis of state 
citizenship or state residence.” 539 U.S. at 62. Relying on the 
long-standing precedent in Chalker, this Court held: 

. . . the absence of an express statement in the Cali- 
fornia laws and regulations identifying out-of-state  
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Camden Cty., 465 U.S. 208 (1984) (striking down “New 
Jersey municipal ordinance requiring that at least 
40% of employees [ . . . ] be city residents”); Toomer v. 
Witsell, 334 U.S. 385 (1948) (striking down “a South 
Carolina statute imposing a $2,500 license fee on out-
of-state shrimping boats and only a $25 fee on in-state 
shrimping boats” where the State’s claimed purpose 
was to conserve shrimp supply). 

 Because McBurney did not involve an economic 
regulation, it did not and could not have upset this long 
line of cases. It was only in that context this Court ob-
served that “the state FOIA does not violate the Privi-
leges and Immunities Clause simply because it has the 
incidental effect of preventing citizens of other States 
from making profit by trading on information con-
tained in state records.” Id. at 1716. In fact, as Chief 
Justice Roberts remarked during the oral argument in 
McBurney: 

 But this – this is not – this is not a regu-
lation of commerce. It’s a State practice that 
may have an incidental effect on commerce, 
and the incidental effect may be dispropor-
tionate, depending on whether you’re State or 
local, but it’s not a regulation of commerce. 

McBurney v. Young, 02/20/2013 Argt. Tr. 11:10-15 (avail-
able at http://www.supremecourt.gov/oral_arguments/ 

 
citizenship as a basis for disparate treatment is not a 
sufficient basis for rejecting [petitioners’] claim. 

Id. at 67 (quoting Chalker v. Birmingham & Northwestern R. Co., 
249 U.S. 522, 527 (1919)). 
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argument_transcripts/12-17.pdf) (last accessed on De-
cember 6, 2016). 

 In other words, as Judge Hall correctly stated in 
his dissent: 

The majority stretches McBurney’s “inciden- 
tal” language far beyond the facts of that case 
to support its conclusion that any regulation, 
even one that directly regulates a “well settled 
. . . privilege protected by Article IV, § 2,” will 
pass constitutional muster so long as its dis-
crimination against nonresidents can be char-
acterized as “incidental.” 

By requiring plaintiffs to allege a prima facie 
case of discriminatory intent, the majority, in 
effect, relieves the State of its burden to pro-
vide a sufficient justification for laws that dis-
criminate against nonresidents with regard to 
fundamental rights. . . . 

App. 36 (Hall, dissenting) (internal citations omitted) 
(emphasis in original). 

 One court of appeals has already rejected the Sec-
ond Circuit’s reading of McBurney as requiring that 
a plaintiff must make a showing of discriminatory 
purpose: “California urges us to read [McBurney] to 
mean that proof of a protectionist purpose always is 
required. . . . We cannot accept that interpretation of 
McBurney.” Marilley v. Bonham, 802 F.3d 958, 963-64 
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(9th Cir. 2015), en banc review granted on other 
grounds, 815 F.3d 1178 (9th Cir. 2016).7 

 In short, the Second Circuit departed from the 
long-standing precedents established by this Court by 
misconstruing McBurney’s invocation of “the tradi-
tional threshold inquiry and two-step analysis in cases 
[ ] where the challenged law is one that directly regu-
lates legal practice.” App. 33 (Hall, dissenting). “Mc- 
Burney is distinguishable from this case for the simple 
reason that the Virginia FOIA is not an economic reg-
ulation, nor does it directly regulate the right to pursue 
a common calling.” Id. at 35. 

 
2) The Second Circuit Failed to Follow 

This Court’s Precedents That Invoke 
the Commerce Clause Analogy in Eval-
uating the Privileges and Immunities 
Claims, Erroneously Relying Instead on 
the Equal Protection Clause Cases. 

 This Court has long recognized that “the mutually 
reinforcing relationship” exists between the Privileges 
and Immunities Clause and the Commerce Clause 
“that stems from their common origin.” Hicklin v. 
Orbeck, 437 U.S. 518, 531-32 (1978). As the Court 
stated in Hicklin, they “have much in common: they 
share a common origin, are ‘mutually reinforcing’ ” 

 
 7 Rehearing was held on June 21, 2016; no decision has been 
issued as of the date of this Petition (original argument is availa-
ble at https://www.youtube.com/watch?v=X78wJmKIs9I and re-
hearing is available at https://www.youtube.com/watch?v=Kb3LL 
2m8dmU).  
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and “in some instances, the jurisprudence of one may 
inform that of the other.”8 Id. at 531. 

 For instance, in Hicklin v. Orbeck, this Court in-
validated an Alaska statute, which dictated general 
preference for hiring of Alaska residents, reasoning 
that: 

Although appellants raise no Commerce 
Clause challenge to the Act, the mutually re-
inforcing relationship between the Privileges 
and Immunities Clause of Art. IV, § 2, and the 
Commerce Clause – a relationship that stems 
from their common origin [ . . . ] renders sev-
eral Commerce Clause decisions appropriate 
support for our decision. 

Hicklin, 437 U.S. at 531-32; Baldwin, 436 U.S. at 379 
(stating that “[t]he Privileges and Immunities Clause 
originally was not isolated from the Commerce 
Clause. . . . In the Articles of Confederation, where 
both Clauses have their source, the two concepts were 
together in the fourth Article”). 

 Yet, the Second Circuit essentially ignored the 
Court’s precedents invoking the Commerce Clause ju-
risprudence (which focus on the statute’s effects) in ex-
amining the Privileges and Immunities claims and 

 
 8 In this case, Petitioner did raise the Commerce Clause 
claim; however, it was dismissed by the district court when it 
granted in part and denied in part Respondents’ motion to dismiss 
the amended complaint in its entirety. App. 119-120. Since Peti-
tioner prevailed in the district court on her Privileges and Im-
munities Clause claim, she did not appeal the dismissal of the 
Commerce Clause claim. 
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relied instead on the Equal Protection Clause line of 
cases (which evaluate the statute’s purpose). App. 13-
14 (contrasting discrimination prohibited by the Priv- 
ileges and Immunities Clause and the Commerce 
Clause while applying the Equal Protection Clause 
cases to Petitioner’s claim and concluding that it must 
fail). As Judge Hall astutely observed in his dissent: 

Tellingly, in support of this proposition the 
majority draws exclusively on cases address-
ing challenges under the Equal Protection 
Clause, for which plaintiffs must plead dis-
criminatory intent as part of a prima facie 
case. The majority has not cited, nor does 
there exist, any case suggesting that the re-
quirement to allege discriminatory intent as 
part of a prima facie case under the Equal 
Protection Clause also applies to Privileges 
and Immunities claims. 

App. 37-38 (Hall, dissenting) (internal citations omit-
ted). 

 Indeed, if the Second Circuit were correct in ap-
plying the Equal Protection Clause analysis – which 
requires a showing of discriminatory intent – to the 
Privileges and Immunities Clause cases, the outcomes 
in many precedents set forth by this Court would have 
been drastically different. For instance, holding in 
Piper that the state’s bar residency requirement vio-
lated the Privileges and Immunities Clause, at no 
point did this Court consider whether the plaintiff 
showed that New Hampshire had a discriminatory 
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intent, which she would have been required to do, ac-
cording to the Second Circuit. See 470 U.S. 274; Bar-
nard v. Thorstenn, 489 U.S. 546, 551 (engaging in the 
tailoring inquiry whether the Virgin Islands’ bar’s rea-
sons for discrimination were “substantial,” and 
whether the difference in treatment bears a close or 
substantial relation to these reasons without any dis-
cussion of the territory’s discriminatory intent); Fried-
man, 487 U.S. at 67-69 (same). 

 
B. The Second Circuit’s Decision Conflicts 

With Decisions of Other Courts of Appeals, 
Creating a Split in the Circuits. 

 The Second Circuit’s decision in this case also 
warrants review by this Court because it conflicts with 
other sister states’ decisions that follow the Supreme 
Court’s precedents under the Privileges and Immuni-
ties Clause.9 Tolchin v. Supreme Court of New Jersey, 
111 F.3d 1099, 1111 (3d Cir. 1997) (“If a state statute 
or regulation imposes identical requirements on resi-
dents and nonresidents alike and it has no discrimina-
tory effect on nonresidents, it does not violate the [ ] 
Clause”); NAAMJP v. Castille, 799 F.3d 216, 224-25 (3d 
Cir. 2015); Marilley, 802 F.3d 958, 963-64 (9th Cir. 
2015). 

 
 9 The Second Circuit’s new requirement that a plaintiff in 
the Privileges and Immunities Clause case must adduce evidence 
of discriminatory intent in enacting the law in question also con-
tradicts its prior decisions that followed this Court’s precedents. 
See Bach v. Pataki, 408 F.3d 75 (2d Cir. 2005); Connecticut ex rel. 
Blumenthal v. Crotty, 346 F.3d 84 (2d Cir. 2003). 
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 The Second Circuit attempted to reconcile its 
novel approach to analyzing the Privileges and Im-
munities Clause claims with other circuits’ decisions, 
asserting that: 

Indeed, the effects of § 470, as applied, are no 
different from those of a law that on its face 
requires all attorneys to maintain a physical 
presence in New York. Sister circuits have up-
held such statutes against Privileges and Im-
munities challenges.10 

App. 23, 23-24 (citing Tolchin v. Supreme Court of the 
State of New Jersey, 111 F.3d 1099 (3d Cir. 1997) and 
Kleinsmith v. Shurtleff, 571 F.3d 1033 (10th Cir. 2009)) 
(emphases added). 

 But, despite its claim that the “effects of § 470 and 
the laws at issue in Kleinsmith and Tolchin are virtu-
ally identical,” App. 25, the Second Circuit failed to 
employ the analysis identical to the one used in 
Kleinsmith and Tolchin.11  

 
 10 In so holding, the Second Circuit essentially “rewrote” the 
statute – something that the New York Court of Appeals refused 
to do. App. 54-56 (rejecting expressly State’s urging to interpret it 
as merely requiring nonresident attorneys to have “some type of 
physical presence”). 
 11 To reach its conclusion that Petitioner’s claim fails, the 
Second Circuit drew an analogy with the Equal Protection Clause 
cases (requiring a showing of discriminatory intent), rather than 
the Commerce Clause claims (focusing on discriminatory effects). 
App. 12-14, 37-40 (Hall, dissenting). Yet, in comparing its decision 
to those of other circuits, the Second Circuit shifted its focus on 
the Section 470’s effects. App. 25 (“effects of § 470 and the laws at 
issue in Kleinsmith and Tolchin are virtually identical”).  
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 In Tolchin v. Supreme Court of the State of New 
Jersey, a New York resident attorney who was licensed 
in New Jersey challenged the in-state office require-
ment on the grounds that it violated the Privileges and 
Immunities Clause, inter alia. 111 F.3d 1099 (3d Cir. 
1997). At that time, Rule 1:21-1(a) of the Rules Govern-
ing the Courts of the State of New Jersey required that 
an attorney must maintain “a bona fide office for the 
practice of law in this State regardless of where the at-
torney is domiciled.”12 In sustaining the requirement, 
the Third Circuit reasoned: 

If a state statute or regulation imposes iden-
tical requirements on residents and nonresi-
dents alike and it has no discriminatory effect 
on nonresidents, it does not violate the Privi-
leges and Immunities Clause. But when a 
challenged restriction deprives nonresidents 
of a privilege or immunity protected by this 
clause, it is invalid unless “(i) there is a sub-
stantial reason for the difference in treat-
ment; and (ii) the discrimination practiced 
against nonresidents bears a substantial rela-
tionship to the State’s objective.” 

Id. at 1111 (internal citations omitted) (emphasis 
added). 

 
 12 Since the Third Circuit’s decision in Tolchin, the New Jer-
sey office rule has undergone several substantial changes. In Feb-
ruary 2013, the Rule was amended again, this time to eliminate 
the “brick-and-mortar” office requirement altogether. N.J. Ct. R. 
1:21-1(a). 
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 And, in its recent decision in NAAMJP v. Castille, 
the Third Circuit reaffirmed this approach in analyz-
ing the Privileges and Immunities Clause challenges. 
799 F.3d 216, 224-25 (3d Cir. 2015) (upholding recipro-
cal bar admission rule since “it treats Pennsylvania 
residents no differently than out-of-state residents”). 

 Likewise, Kleinsmith v. Shurtleff does not support 
the Second Circuit’s conclusion in this case. 571 F.3d 
1033 (10th Cir. 2009). The statute in Kleinsmith did not 
involve the attorney’s ability to practice law at all. Id. 
Rather, in issue was a Utah statute which required all 
attorneys – not just nonresidents – who acted as trus-
tees of real property to maintain a place in Utah to meet 
for certain enumerated purposes related to foreclo-
sures. Id. 

 In short, the Second Circuit’s decision in this case 
has now created a conflict with other courts of appeals 
that continue to follow the well-established analysis of 
the Privileges and Immunities Clause claims set forth 
by this Court. 

---------------------------------  --------------------------------- 
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CONCLUSION 

 For the foregoing reasons, Petitioner respectfully 
requests that her Petition for a Writ of Certiorari be 
granted. 

December 15, 2016 

Respectfully submitted, 

EKATERINA SCHOENEFELD 
(Counsel of Record) 
SCHOENEFELD LAW FIRM LLC 
32 Chambers Street 
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Princeton, NJ 08542 
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eschoenefeld@schoenefeldlaw.com 
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OPINION 

 REENA RAGGI , Circuit Judge. 

 On this appeal, we must decide whether New York 
violates the Constitution’s Privileges and Immunities 
Clause, see U.S. Const. art. IV, § 2, by requiring nonres-
ident members of its bar to maintain a physical “office 
for the transaction of law business” within the state, 
when resident attorneys are not required to maintain 
offices distinct from their homes, N.Y. Judiciary Law 
§ 470. Having now received the New York Court of Ap-
peals’ response to our certified question as to the “min-
imum requirements necessary to satisfy” § 470’s office 
mandate, see Schoenefeld v. New York, 748 F.3d 464 (2d 
Cir. 2014); Schoenefeld v. State, 25 N.Y.3d 22, 6 N.Y.S.3d 
221, 29 N.E.3d 230 (2015) (holding § 470 to require 
physical office), we conclude that § 470 does not violate 
the Privileges and Immunities Clause because it was 
not enacted for the protectionist purpose of favoring 
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New York residents in their ability to practice law. To 
the contrary, the statute was enacted to ensure that 
nonresident members of the New York bar could prac-
tice in the state by providing a means, i.e., a New York 
office, for them to establish a physical presence in the 
state on a par with that of resident attorneys, thereby 
eliminating a service-of-process concern. We identify 
no protectionist intent in that action. Indeed, it is 
Schoenefeld who, in seeking to practice law in New 
York without a physical presence in the state, is look-
ing to be treated differently from, not the same as, New 
York resident attorneys. Such differential treatment is 
not required by the Privileges and Immunities Clause. 
Accordingly, we reverse the judgment of the United 
States District Court for the Northern District of New 
York (Lawrence E. Kahn, Judge) declaring § 470’s of-
fice requirement unconstitutional, see Schoenefeld v. 
New York, 907 F. Supp. 2d 252 (N.D.N.Y. 2011), and we 
remand the case with instructions to enter judgment 
in favor of defendants on Schoenefeld’s Privileges and 
Immunities claim.1 

 
I. Background 

 Because the facts and procedural history underly-
ing this appeal are set forth in our prior panel opinion 
with which we assume familiarity, we reiterate them 

 
 1 Because Schoenefeld has not appealed the district court’s 
February 8, 2010 dismissal of her Equal Protection and Com-
merce Clause challenges to § 470, dismissal of her remaining 
Privileges and Immunities claim should conclude this litigation. 
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here only insofar as necessary to explain our decision 
to reverse and remand. 

 
A. The Privileges and Immunities Clause Chal-

lenge to N.Y. Judiciary Law § 470 

 Plaintiff Ekaterina Schoenefeld, a citizen and res-
ident of New Jersey, is licensed to practice law in New 
Jersey, New York, and California. She maintains an of-
fice in New Jersey, but not in New York. She asserts 
that she has declined occasional requests to represent 
clients in New York state courts to avoid violating N.Y. 
Judiciary Law § 470, which states as follows: 

 A person, regularly admitted to practice 
as an attorney and counsellor, in the courts of 
record of this state, whose office for the trans-
action of law business is within the state, may 
practice as such attorney or counsellor, al- 
though he resides in an adjoining state. 

N.Y. Judiciary Law § 470 (McKinney 2016) (empha- 
sis added). Schoenefeld seeks a judicial declaration 
that the office requirement imposed by § 470 on non- 
resident members of the New York bar violates the 
Constitution’s Privileges and Immunities Clause by in-
fringing on nonresidents’ right to practice law in New 
York. The district court agreed and, on the parties’ 
cross-motions for summary judgment, declared § 470 
unconstitutional. See Schoenefeld v. New York, 907 
F. Supp. 2d at 262-66. This timely appeal followed. 
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B. This Court’s Certification to the New York 
Court of Appeals 

 In appealing the district court’s ruling, New York 
State’s Attorney General, on behalf of all defendants, 
initially argued that this case presented no Privileges 
and Immunities Clause concern because § 470’s office 
requirement could be construed to demand only “an 
address for accepting personal service,” which could be 
satisfied by a designated agent. Schoenefeld v. New 
York, 748 F.3d at 467. Alternatively, the Attorney Gen-
eral argued that, even if § 470 did treat nonresident 
attorneys differently from resident attorneys, it did not 
violate the Privileges and Immunities Clause because 
the burden imposed on nonresidents was “incidental” 
and substantially related to New York’s sufficient state 
interest in the service of legal papers. Id. 

 Seeking to avoid a possibly unnecessary constitu-
tional question, see Arizonans for Official English v. Ar-
izona, 520 U.S. 43, 78-79, 117 S. Ct. 1055, 137 L. Ed. 2d 
170 (1997) (explaining that, in confronting constitu-
tional challenge to statute, court must first determine 
if any reasonable construction “will contain the statute 
within constitutional bounds,” and emphasizing that 
“[w]arnings against premature adjudication of consti-
tutional questions bear heightened attention” where 
federal court is asked to invalidate state statute), but 
uncertain as to whether New York’s highest court 
would, in fact, construe § 470 as urged by defendants, 
see Schoenefeld v. New York, 748 F.3d at 468-69 (observ-
ing that New York’s lower courts had never interpreted 
§ 470 to be satisfied by less than physical office space), 
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this court certified the following question to the New 
York Court of Appeals: 

 Under New York Judiciary Law § 470, 
which mandates that a nonresident attorney 
maintain an “office for the transaction of law 
business” within the state of New York, what 
are the minimum requirements necessary to 
satisfy that mandate? 

Id. at 471. 

 The Court of Appeals accepted the certification 
and, upon review, held that § 470 “requires nonresi-
dent attorneys to maintain a physical office in New 
York.” Schoenefeld v. State, 25 N.Y.3d at 25, 6 N.Y.S.3d 
at 222. In so ruling, the court observed that the statute, 
initially enacted in 1862, “appears to presuppose a res-
idency requirement for the practice of law in New York 
State,” to which “[i]t then makes an exception, by al-
lowing nonresident attorneys to practice law if they 
keep an ‘office for the transaction of law business’ ” in 
New York. Id. at 27, 6 N.Y.S.3d at 223. The Court 
acknowledged that the 1862 statute had linked the of-
fice requirement to service of process, so that “service, 
which could ordinarily be made upon a New York at-
torney at his residence, could be made upon the non-
resident attorney through mail addressed to his office.” 
Id., 6 N.Y.S.3d at 224. But, the two statutory parts 
were severed in 1909, with the office requirement cod-
ified at § 470 making no reference to service. See id. at 
27-28, 6 N.Y.S.3d at 224. In these circumstances, the 
Court of Appeals concluded that the term “office,” as 
used in § 470, could not be construed to mean only an 
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address or agent sufficient for the receipt of service. 
Rather, the plain meaning of “office,” particularly when 
joined with “the additional phrase ‘for the transaction 
of law business,’ ” requires “nonresident attorneys to 
maintain a physical office in New York.” Id. at 25, 28, 
6 N.Y.S.3d at 222, 224. 

 The Court of Appeals acknowledged a legitimate 
state interest in ensuring that personal service can be 
made on nonresident attorneys practicing in New York 
courts. But, in construing the statute, it observed that 
the “logistical difficulties” with service at the time 
the office requirement was enacted had largely been 
overcome by state law authorizing “several means of 
service upon a nonresident attorney, including mail, 
overnight delivery, fax and (where permitted) email,” 
id. at 28, 6 N.Y.S.3d at 224 (citing N.Y. C.P.L.R. 2103(b) 
(McKinney 2015)), as well as the court’s own rule con-
ditioning the admission of nonresident attorneys with-
out full-time employment in New York upon their 
designation of “the clerk of the Appellate Division in 
their department of admission as their agent for the 
service of process,” id., 6 N.Y.S.3d at 224-25 (citing N.Y. 
Comp. Codes R. and Regs. tit. 22, § 520.13(a) (2015)). 
Thus, the office requirement could not be construed to 
require only an address for service. The term was 
properly understood to require a physical premises. 



App. 8 

 

 Because the Court of Appeals’ response to our cer-
tified question does not moot Schoenefeld’s constitu-
tional challenge to § 470, we proceed to address her 
claim and conclude that it fails on the merits.2 

 
 2 Our dissenting colleague, Judge Hall, suggests that such a 
conclusion means it was unnecessary – and therefore improper – 
to certify the question of § 470’s minimum requirements to the 
New York Court of Appeals. See Dissenting Op., post at 4-5, 6 n.1. 
This court, however, has recognized certification to be appropriate 
where a state statute is “fairly subject to an interpretation which 
will render unnecessary or substantially modify the federal con-
stitutional question.” Nicholson v. Scoppetta, 344 F.3d 154, 168 (2d 
Cir. 2003) (internal quotation marks omitted) (certifying state-law 
questions of statutory interpretation to New York Court of Ap-
peals that would “render unnecessary, or at least substantially 
modify, the federal constitutional question”). That is this case. As 
our prior panel opinion explained, New York’s Attorney General 
there argued that § 470 could be read to require only an address 
for accepting personal service, under which reading the Privileges 
and Immunities Clause would not be “implicate[d].” Schoenefeld 
v. New York, 748 F.3d at 467; see also id. at 469 (acknowledging 
that Supreme Court has “urged the federal courts of appeals to 
use certification in order to avoid deciding constitutional ques-
tions unnecessarily or prematurely” (internal quotation marks 
omitted)). Further, the Attorney General specifically requested 
certification if this court could not predict whether the New York 
Court of Appeals would adopt this reading. See Allstate Ins. Co. v. 
Serio, 261 F.3d 143, 153-54 (2d Cir. 2001) (recognizing that “certi-
fication request merits more respectful consideration” where, 
among other things, request was made by Attorney General, who 
advanced possible saving construction of state statute (internal 
quotation marks and brackets omitted)). Osterweil v. Bartlett, 706 
F.3d 139 (2d Cir. 2013), cited in the dissent, is not to the contrary, 
as we there certified a question of statutory interpretation to the 
New York Court of Appeals where, as here, one possible answer 
would resolve the litigation, while an alternative statutory con-
struction would require this court “to decide the constitutional  
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II. Discussion 

A. Standard of Review 

 We review an award of summary judgment de 
novo, and will affirm if “viewing the evidence in the 
light most favorable to the non-moving party, there is 
no genuine dispute as to any material fact.” Baldwin 
v. EMI Feist Catalog, Inc., 805 F.3d 18, 25 (2d Cir. 
2015) (internal quotation marks and citation omitted). 
“Claims turning entirely on the constitutional validity 
or invalidity of a statute,” such as the Privileges and 
Immunities challenge here, “are particularly condu-
cive to disposition by summary judgment as they in-
volve purely legal questions.” Connecticut ex rel. 
Blumenthal v. Crotty, 346 F.3d 84, 93 (2d Cir. 2003). 

 
B. The Privileges and Immunities Clause 

 The Privileges and Immunities Clause states that 
“[t]he Citizens of each State shall be entitled to all 
Privileges and Immunities of Citizens in the several 
States.” U.S. Const. art. IV, § 2, cl. 1. The Clause oper-
ates to “place the citizens of each State upon the same 
footing with citizens of other States, so far as the ad-
vantages resulting from citizenship in those states are 
concerned.” Paul v. Virginia, 75 U.S. (8 Wall.) 168, 180, 
19 L. Ed. 357 (1868); see Bach v. Pataki, 408 F.3d 75, 88 
(2d Cir. 2005), overruled on other grounds by McDonald 

 
question.” Id. at 143. Nor is a proper certification rendered im-
proper because the state court does not approve the possible stat-
utory construction that would have avoided or minimized the 
constitutional challenge.  
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v. Chicago, 561 U.S. 742, 130 S. Ct. 3020, 177 L. Ed. 2d 
894 (2010).3 In short, the Clause does not demand that 
a citizen of one State be allowed to carry with him into 
another state the privileges and immunities which 
come with citizenship in his state. Rather, it guaran-
tees “that in any State every citizen of any other State 
is to have the same privileges and immunities which 
the citizens of that State enjoy.” Baldwin v. Fish & 
Game Comm’n of Mont., 436 U.S. 371, 382, 98 S. Ct. 
1852, 56 L. Ed. 2d 354 (1978) (internal quotation 
marks omitted). It is toward that end that the Clause 
“prevents a State from discriminating against citizens 
of other States in favor of its own.” Id. (internal quota-
tion marks omitted). 

 The Privileges and Immunities Clause, however, is 
“not an absolute” that precludes states from ever dis-
tinguishing between citizens and noncitizens. Supreme 
Court of Va. v. Friedman, 487 U.S. 59, 67, 108 S. Ct. 
2260, 101 L. Ed. 2d 56 (1988); see Baldwin v. Fish & 
Game Comm’n of Mont., 436 U.S. at 383 (collecting 
cases and observing that state need not “always apply 
all its laws or all its services equally” to citizens and 
noncitizens). To prevail on a Privileges and Immunities 
challenge, a plaintiff must demonstrate that the state 
has burdened nonresident activity that is “sufficiently 
basic to the livelihood of the Nation as to fall within 

 
 3 Although the Privileges and Immunities Clause speaks in 
terms of citizens, it is now well established that “for analytic pur-
poses citizenship and residency are essentially interchangeable.” 
Supreme Court of Va. v. Friedman, 487 U.S. 59, 64, 108 S. Ct. 2260, 
101 L. Ed. 2d 56 (1988). 
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the purview of the Privileges and Immunities Clause.” 
Supreme Court of Va. v. Friedman, 487 U.S. at 64 (in-
ternal quotation marks and alterations omitted). Upon 
such a showing, the state may defend its position by 
demonstrating that “substantial reasons exist for the 
discrimination and the degree of discrimination bears 
a sufficiently close relation to such reasons.” Id. at 67; 
accord Connecticut ex rel. Blumenthal v. Crotty, 346 
F.3d at 94. A court necessarily conducts these inquiries 
in light of the Supreme Court’s recent admonition that 
constitutionally protected privileges and immunities 
are burdened “only when [challenged] laws were en-
acted for [a] protectionist purpose.” McBurney v. Young, 
133 S. Ct. 1709, 1715, 185 L. Ed. 2d 758 (2013). 

 In McBurney, which was decided after the district 
court ruled in this case, a nonresident plaintiff chal-
lenged Virginia’s Freedom of Information Act (“FOIA”) 
for hampering his ability to pursue a common calling. 
He alleged that the law, by allowing only Virginia citi-
zens to inspect and copy public records, abridged his 
ability to engage in the business of “request[ing] real 
estate tax records on clients’ behalf from state and lo-
cal governments.” Id. at 1714-15. The Supreme Court 
acknowledged that the ability to pursue a common 
calling is protected by the Privileges and Immunities 
Clause. See id. at 1715. Nevertheless, it identified no 
unconstitutional burden because plaintiff had failed to 
“allege,” and “ha[d] offered no proof,” that the statute 
“was enacted in order to provide a competitive eco-
nomic advantage for Virginia citizens.” Id. To the 
contrary, the statute was enacted with the “distinctly 
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nonprotectionist aim” of allowing “those who ultimately 
hold sovereign power,” i.e., the citizens of Virginia, to 
“obtain an accounting from the public officials to whom 
they delegate the exercise of that power.” Id. at 1716. 
The Supreme Court thus concluded that, even if the 
statute had “the incidental effect of preventing citizens 
of other States from making a profit by trading on in-
formation contained in state records,” in the absence of 
a showing of discriminatory purpose to favor state cit-
izens, plaintiff could not pursue a Privileges and Im-
munities claim. Id.4 

 We do not understand McBurney to state any new 
principle of law. Nevertheless, McBurney provides a 
clarification not available to the district court at the 
time it ruled in this case, specifically, that the Privi-
leges and Immunities Clause does not prohibit state 
distinctions between residents and nonresidents in the 
abstract, but “only” those “enacted for the protectionist 
purpose of burdening out-of-state citizens” with re-
spect to the privileges and immunities afforded the 

 
 4 While “incidental” can mean “minor,” the context in Mc- 
Burney suggests that the Supreme Court used the word to mean 
something occurring “by chance or without intention or calcula-
tion.” Webster’s Third New International Dictionary 1142 (1986). 
Indeed, the Court has used the word in this manner in other dis-
crimination cases. See, e.g., Ashcroft v. Iqbal, 556 U.S. 662, 682, 
129 S. Ct. 1937, 173 L. Ed. 2d 868 (2009) (rejecting equal protec-
tion challenge for failure plausibly to plead discriminatory intent, 
observing that it was “no surprise” that policy “produce[d] a dis-
parate, incidental impact on Arab Muslims, even though the 
purpose of the policy was to target neither Arabs nor Muslims” 
(emphases added)). 
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state’s own citizens. 133 S. Ct. at 1715; see Baldwin v. 
Fish & Game Comm’n of Mont., 436 U.S. at 380-81. 

 Nor do we understand McBurney to suggest that 
the disparate effects of a challenged state law are com-
pletely irrelevant to a Privileges and Immunities in-
quiry. As the Supreme Court has recognized in other 
contexts, burdensome effects can sometimes admit an 
inference of proscribed intent. Cf. Washington v. Davis, 
426 U.S. 229, 241, 96 S. Ct. 2040, 48 L. Ed. 2d 597 
(1976) (noting relevancy of disproportionate impact to 
racially discriminatory intent). What McBurney makes 
plain, however, is that it is protectionist purpose, and 
not disparate effects alone, that identifies the sort of 
discrimination prohibited by the Privileges and Im-
munities Clause, by contrast, for example, to the Com-
merce Clause. See generally McBurney v. Young, 133 
S. Ct. at 1720 (separately analyzing challenged law 
under dormant Commerce Clause); cf. Comptroller of 
the Treasury of Md. v. Wynne, 135 S. Ct. 1787, 1801 n.4, 
191 L. Ed. 2d 813 (2015) (observing that “Commerce 
Clause regulates effects, not motives,” and does not re-
quire court inquiry into “reasons for enacting a law 
that has a discriminatory effect”).5 Thus, consistent 

 
 5 McBurney cannot be cabined as Judge Hall urges, to Privi-
leges and Immunities challenges to non-economic legislation. See 
Dissenting Op., post at 9-10. Although Virginia’s FOIA was not 
an economic regulation, McBurney’s Privileges and Immunities 
analysis did not turn on that distinction but, rather, on the plain-
tiff’s failure to adduce proof of protectionist purpose. Indeed, the 
Court there held that “the Clause forbids a State from intention-
ally giving its own citizens a competitive advantage in business  
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with McBurney, a plaintiff challenging a law under the 
Privileges and Immunities Clause must allege or offer 
some proof of a protectionist purpose to maintain the 
claim. In the absence of such a showing, a Privileges 
and Immunities claim fails, obviating the need for a 
tailoring inquiry. See McBurney v. Young, 133 S. Ct. at 
1716 (explaining that “Clause does not require that a 
State tailor its every action to avoid any incidental ef-
fect on out-of-state tradesmen”).6 

 
or employment.” McBurney v. Young, 133 S. Ct. at 1716 (emphasis 
added). 
 6 McBurney did not specify at what step of the traditional 
two-step inquiry plaintiff must carry this protectionist-purpose 
burden. The Ninth Circuit recently concluded that protectionist 
purpose is properly considered at the second step of inquiry. See 
Marilley v. Bonham, 802 F.3d 958, 964 (9th Cir. 2015). But the case 
is now awaiting en banc review. See 815 F.3d 1178 (9th Cir. 2016) 
(mem.). In any event, the panel conclusion in Marilley is not obvi-
ous because, at the second step of inquiry, the burden shifts to the 
defendants, see Supreme Court of Va. v. Friedman, 487 U.S. at 67, 
108 S. Ct. 2260, and McBurney emphasized the nonresident plain-
tiff’s failure to plead or offer proof of a protectionist purpose for 
Virginia’s FOIA, see 133 S. Ct. at 1715-16; cf., e.g., Village of 
Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 270 
n.21, 50 L. Ed. 2d 450 (1977) (holding, in Equal Protection con-
text, that if plaintiff demonstrates that challenged decision was 
“motivated in part by a racially discriminatory purpose,” burden 
shifts to government to establish that “same decision would have 
resulted even had the impermissible purpose not been consid-
ered”). For this reason, we cannot readily assume, as our dis- 
senting colleague does, that the Supreme Court’s discussion of 
plaintiff’s failure necessarily occurred at the second step of the 
traditional inquiry. See Dissenting Op., post at 8-9. However, we 
need not here conclusively decide at what step plaintiff must 
adduce proof of a protectionist purpose because, in any event,  
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 With these principles in mind, we consider 
Schoenefeld’s challenge to § 470. 

 
C. Schoenefeld Has Adduced No Proof that 

§ 470 Was Enacted for a Protectionist Pur-
pose 

 Schoenefeld asserts that § 470 violates the Privi-
leges and Immunities Clause both on its face and as 
applied. Insofar as the law, both on its face and as ap-
plied, pertains to the practice of law, the parties agree 
that § 470 implicates a privilege protected by the Priv-
ileges and Immunities Clause. See Supreme Court of 
N.H. v. Piper, 470 U.S. 274, 283, 105 S. Ct. 1272, 84 
L. Ed. 2d 205 (1985); accord Supreme Court of Va. v. 
Friedman, 487 U.S. at 65. The parties also do not dis-
pute that § 470 imposes a physical office requirement 
on nonresident attorneys that does not apply to resi-
dent attorneys, who may use their homes as their of-
fices. See Schoenefeld v. New York, 748 F.3d at 468 
(discussing New York precedent recognizing that resi-
dent New York attorney may use home as office). 

 In some circumstances, a facial classification is 
enough, by itself, to manifest a proscribed intent. This 
is most apparent where the facial classification is 
based on an invidious factor, such as race. See, e.g., 
Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 227-
36, 115 S. Ct. 2097, 132 L. Ed. 2d 158 (1995) (subject-
ing facial classifications based on race to strict scrutiny 

 
Schoenefeld’s failure to carry this burden here defeats her Privi-
leges and Immunities claim. 
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review). But precisely because the Privileges and Im-
munities Clause is not an absolute, not every facial dis-
tinction between state residents and nonresidents will 
admit an inference of protectionist purpose. See Su-
preme Court of Va. v. Friedman, 487 U.S. at 67. Indeed, 
in McBurney, the Supreme Court did not find the Vir-
ginia FOIA’s facial distinction between residents and 
nonresidents sufficient to admit an inference of protec-
tionist purpose, particularly in light of statutory text 
and legislative history to the contrary. We reach the 
same conclusion with respect to § 470. 

 In reaching that conclusion we look, as the Mc- 
Burney Court did with the Virginia FOIA, to the pur-
pose of § 470.7 That statute’s office requirement has its 
origins in an 1862 predecessor law, Chapter 43, see 
1862 N.Y. Laws 139, which was enacted to reverse a 
court ruling that barred a licensed New York attorney 
who had moved to New Jersey from further practicing 
in New York because it might be difficult, if not impos-
sible, to serve him with New York legal process. See 
Richardson v. Brooklyn City & Newtown R.R., 22 How. 
Pr. 368 (N.Y. Sup. Ct. Feb. 1, 1862).8 The month after 

 
 7 Because the policy underlying the Virginia FOIA was codi-
fied as part of the statutory text, the Supreme Court relied on the 
statute’s plain language to determine its purpose. See McBurney 
v. Young, 133 S. Ct. at 1715 (quoting Va. Code Ann. § 2.2-3700(B) 
(2011)). 
 8 The court in Richardson explained its concerns as follows: 

  Section 409 of the Code regulates the manner of 
serving papers. It provides that service may be made 
upon an attorney at his office, by leaving the paper with  
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that decision, the New York State legislature enacted 
Chapter 43, making clear that such a nonresident law-
yer could practice law in New York, as long as he main-
tained an office in the state, which office the law 
designated an accepted site for service, thereby elimi-
nating the concern raised in Richardson. As this his-
tory demonstrates, the in-state office requirement was 
not enacted for the protectionist purpose of burdening 
nonresident attorneys in practicing law in New York. 
Rather, it was enacted to ensure that every licensed 
New York lawyer, whether a state resident or not, could 
practice in the state by providing a means for the non-
resident attorney to establish a physical presence in 
the state (and therefore place for service) akin to that 
of a resident attorney. A statute enacted for such a non-
protectionist purpose is not vulnerable to a Privileges 
and Immunities challenge. See McBurney v. Young, 133 
S. Ct. at 1715. 

 In 1877, Chapter 43’s office requirement and office 
service authorization were codified at § 60 of New 
York’s new Code of Civil Procedure. See Schoenefeld v. 

 
the person in charge; or if there be no person in the of-
fice, by leaving it in a conspicuous place in the office; 
and if the office be not open to admit of such service, by 
leaving it at the attorney’s residence with some person 
of suitable age and discretion. These various provi-
sions, and especially the latter, would be rendered nu-
gatory if attorneys who resided out of the state were 
permitted to practice. An attorney might keep his office 
closed and empty, and, if he had no residence within the 
state, might entirely evade the service of papers, and 
baffle his adversary and the court. 

Id. at 370. 
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State, 25 N.Y.3d at 27, 6 N.Y.S.3d at 224. In a 1909 re-
codification, however, the two provisions were divided, 
with the service part remaining at § 60, while the office 
requirement became § 470. As the New York Court 
of Appeals observed, the latter requirement has re-
mained virtually unchanged to the present, while state 
law and court rules now authorize service by various 
means in addition to home and office. See id. at 28, 6 
N.Y.S.3d at 224. But even if § 470’s office requirement 
is now largely vestigial as a means for ensuring ser-
vice, the fact remains that the law was enacted for 
that nonprotectionist purpose, and Schoenefeld has ad-
duced no evidence of a protectionist intent to afford 
some economic advantage to resident New York law-
yers. 

 In urging otherwise, Schoenefeld argues that 
Chapter 43 must be viewed in context, as an excep- 
tion to what was then New York’s general ban on 
nonresident attorneys. The argument fails because 
Schoenefeld has not been burdened by that general 
ban, which was invalidated in 1979. See In re Gordon, 
48 N.Y.2d 266, 397 N.E.2d 1309, 422 N.Y.S.2d 641 
(1979). Further, she offered no proof that the office re-
quirement was enacted to further the general ban so 
as to admit an inference of protectionist intent. Rather, 
as just noted, the office requirement was enacted as an 
exception to the ban, ensuring an in-state place of ser-
vice so that, once admitted, nonresident New York law-
yers could practice in the state’s courts on functionally 
the same terms as resident lawyers. 
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 No more can a protectionist purpose be inferred 
from the 1877 and 1909 recodifications of the office re-
quirement or from New York’s failure thereafter to re-
peal § 470. After the New York Court of Appeals struck 
down the state’s general ban on the admission of non-
resident lawyers, see In re Gordon, 48 N.Y.2d at 269, 
422 N.Y.S.2d at 642-43, the legislature “amended sev-
eral provisions of the Judiciary Law and the CPLR 
to conform to that holding,” Schoenefeld v. State, 25 
N.Y.3d at 28, 6 N.Y.S.3d at 224. Schoenefeld offers no 
evidence that anyone identified a need to repeal § 470 
as part of that process, much less that the legislature 
thereafter refused to do so for the protectionist purpose 
of favoring resident attorneys. See McBurney v. Young, 
133 S. Ct. at 1715.9 Where a legislature thus manifests 

 
 9 As Judge Hall notes, the legislature did propose an amend-
ment to § 470 in 1986 that was not enacted. See Dissenting Op., 
post at 20 n.11. But that amendment would still have “mandate[d] 
that a nonresident attorney have a law office in [New York] before 
appearing as an attorney of record in any action or proceeding in 
a court [in the state].” J.A. 132. The amendment’s proponents ex-
plained that while New York could not limit bar membership to 
state residents, “it could act to insure the quality of its Bar by 
adopting reasonable measures that would have special regulatory 
effect on nonresident attorneys.” Id. Insofar as Judge Hall con-
tends that the amendment would have permitted nonresident at-
torneys without an office in New York to practice in the state so 
long as they did not appear as attorneys of record, see Dissenting 
Op., post at 20 n.11, that conclusion appears grounded not in the 
amendment’s text, but in pro hac vice rules existing to this day. 
See N.Y. Comp. Codes R. & Regs. tit. 22, § 520.11 (2016) (permit-
ting member of bar of another state to be admitted pro hac vice 
provided that, inter alia, attorney is associated with member in 
good standing of New York bar “who shall be the attorney of rec-
ord in the matter”); J.A. 133 (explaining that proposed 1986  
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its readiness to conform its laws to the Privileges and 
Immunities Clause, a plaintiff must point to more than 
a failure to amend or repeal a statute enacted for a 
nonprotectionist purpose to demonstrate that the law 
is being maintained for a protectionist purpose.10 The 
subsequent availability of other means of service war-
rants no different conclusion because, in the absence of 
some showing of protectionist purpose, a state need not 
demonstrate that its laws are narrowly tailored to a 
legitimate purpose. See id. at 1716 (rejecting Privileges 
and Immunities claim for failure to demonstrate pro-
tectionist purpose without conducting tailoring in-
quiry). 

 Further, this is not a case where the alleged bur-
densome effects of the challenged statute admit an in-
ference of protectionist purpose.11 While § 470’s office 

 
amendment to § 470 would not “unduly burden[ ]” nonresident at-
torney who was “unwilling or unable to maintain” an in-state of-
fice because that attorney could practice “so long as local counsel 
c[ould] be found to appear as attorney of record”). 
 10 A recent statutory amendment and a newly-promulgated 
rule of the New York Court of Appeals, cited to us by the parties 
in Fed. R. App. P. 28(j) letters, further indicate that New York is 
not pursuing a protectionist purpose in regulating the practice of 
law. See N.Y. C.P.L.R. 2103(b)(2) (McKinney 2016) (approving ser-
vice by mail “made from outside the state”); N.Y. Comp. Codes R. 
& Regs. tit. 22, § 523.2 (2016) (permitting lawyer not admitted in 
New York to engage in temporary practice of law within state pro-
vided, among other things, that lawyer is licensed to practice in 
another state or even “a non-United States jurisdiction”). 
 11 The law of the case doctrine does not bar us from reaching 
this conclusion because contrary to our dissenting colleague’s sug-
gestion, see Dissenting Op., post at 3-5, 22-23, neither our prior 
panel opinion nor the New York Court of Appeals’ response  
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requirement expressly pertains only to nonresident at-
torneys, the requirement serves, as we have already 
observed, to place admitted resident and nonresident 
attorneys on an equal footing, not to favor the former 
over the latter. To practice law in New York, every at-
torney admitted to its bar must have a presence in the 
state in the form of a physical premises.12 The fact that 
a nonresident attorney will have to establish that pres-
ence by leasing an office, while a resident attorney can 
use his home, does not unduly burden the nonresident. 
Not only is the expense of a New York office likely to 

 
thereto conclusively decided the issue. See DiLaura v. Power Auth. 
of State of N.Y., 982 F.2d 73, 76 (2d Cir. 1992). Our prior panel 
opinion decided only to certify the question of § 470’s minimum 
requirements to the New York Court of Appeals in light of a stat-
utory construction then urged by the Attorney General that might 
moot Schoenefeld’s constitutional challenge. In this context, our 
observation that, if construed to require a physical office, § 470 
imposed a “significant expense” on nonresident attorneys, Schoen-
efeld v. New York, 748 F.3d at 468, is at most dictum that does not 
bind us here, see Schwabenbauer v. Bd. of Educ. of City School 
Dist. of City of Olean, 777 F.2d 837, 842 (2d Cir. 1985) (concluding 
that statements in prior opinion in same case were “not necessary 
to or a part of ” prior decision and were, therefore, non-binding 
dicta). Meanwhile, the New York Court of Appeals held only that 
§ 470 required nonresident attorneys to maintain a physical of- 
fice in the state. See Schoenefeld v. State, 25 N.Y.3d at 26-27, 6 
N.Y.S.3d at 223. 
 12 Thus, this case is not akin to Friedman and Piper, cited by 
the dissent. See Dissenting Op., post at 21, 24 (citing Supreme 
Court of Va. v. Friedman, 487 U.S. at 70 (concluding that Virginia 
rule permitting only residents to be admitted to bar on motion, 
while nonresidents were required to take and pass bar examina-
tion, violated Privileges and Immunities Clause); Supreme Court 
of N.H. v. Piper, 470 U.S. at 288 (holding that New Hampshire rule 
excluding nonresidents from bar violated Clause)). 
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be less than the expense of a New York home, but 
Schoenefeld has adduced no evidence indicating that 
significant numbers of resident New York attorneys in 
fact practice from their homes rather than from offices. 
Indeed, decisions from sister circuits suggest other-
wise. Cf. Kleinsmith v. Shurtleff, 571 F.3d 1033, 1038 
(10th Cir. 2009) (observing that, although trust statute 
would permit Utah attorneys to use home as requisite 
place of business within state, it was hardly apparent 
that many would wish to do so); Tolchin v. Supreme 
Court of N.J., 111 F.3d 1099, 1107-08 (3d Cir. 1997) 
(noting lack of evidence that, in New Jersey, attorneys 
practice from their homes). 

 Schoenefeld nevertheless contends that § 470 is 
unconstitutional because the statute, as applied, re-
quires her to incur the costs of a New York office when 
she is already incurring the costs of her New Jersey 
home and office. The flaw in this argument is that 
Schoenefeld’s New Jersey expenses are not a product 
of New York law. New York can be held to account un-
der the Privileges and Immunities Clause only for the 
condition it imposes on Schoenefeld to practice law in 
the state, that is, the leasing of an office. As noted, 
Schoenefeld fails to show that the burden on a nonres-
ident of maintaining an office in New York is greater 
than the burden on a resident of maintaining a home 
(and frequently a home and office) in New York. In 
any event, the Privileges and Immunities Clause 
“ ‘does not promise nonresidents that it will be as easy 
for [them] as for residents to comply with a state’s 
law.’ ” Schoenefeld v. New York, 748 F.3d at 467 (quoting 
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Kleinsmith v. Shurtleff, 571 F.3d at 1044-45 (observing 
that “typically it is harder for a nonresident to conduct 
a business or a profession in a state than it is for a 
resident”)). It promises only that state laws will not 
differentiate for the protectionist purpose of favor- 
ing residents at the expense of nonresidents. See 
McBurney v. Young, 133 S. Ct. at 1715. The effects re-
sulting from § 470’s application to Schoenefeld mani-
fest no such protectionist intent. 

 Indeed, the effects of § 470, as applied, are no dif-
ferent from those of a law that on its face requires all 
attorneys to maintain a physical presence in New York. 
Sister circuits have upheld such statutes against Priv-
ileges and Immunities challenges. 

 For example, Kleinsmith v. Shurtleff involved a 
Privileges and Immunities challenge to a Utah statute 
requiring “all attorneys who act as trustees of real-
property trust deeds in Utah to ‘maintain[ ] a place 
within the state.’ ” 571 F.3d at 1035 (alteration in 
original) (quoting Utah Code Ann. § 57-1-21(1)(a)(i) 
(2009)). Plaintiff argued that the law discriminated 
against nonresidents because residents could use their 
homes as the specified “place within the state,” while 
nonresidents would need to lease offices. Id. at 1044. 
The Tenth Circuit, however, held that the law was neu-
tral because it equally required all trustees to have a 
physical presence in the state. See id. at 1044-47. In 
reaching this conclusion, the court relied on the stat-
ute’s lack of facial classification between residents and 
nonresidents. See id. at 1046. But insofar as plaintiff 
complained of a disparate impact as applied, the court 
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held it “irrelevant to the [Privileges and Immunities] 
Clause whether the practical effect of the maintain-a-
place requirement . . . burdens nonresidents dispropor-
tionately.” Id. at 1047. 

 Similarly, in Tolchin v. Supreme Court of New Jer-
sey, the Third Circuit upheld a New Jersey law requir-
ing all attorneys to maintain a “bona fide office” within 
the state, while recognizing that only resident attor-
neys could use their homes to satisfy the requirement. 
111 F.3d at 1107-08. As in Kleinsmith, the court iden-
tified no Privileges and Immunities Clause violation 
because the law “similarly affect[s] residents and non-
residents. Resident and nonresident attorneys alike 
must maintain a New Jersey office.” Id. at 1113.13 

 
 13 New Jersey has since eliminated its physical office re-
quirement, while continuing to impose various conditions that 
may most easily be satisfied through an office. See N.J. R. Ct. 1:21-
1(a)(1) (2015) (“An attorney need not maintain a fixed physical 
location for the practice of law, but must structure his or her prac-
tice in such a manner as to assure, as set forth in RPC 1.4, prompt 
and reliable communication with and accessibility by clients, 
other counsel, and judicial and administrative tribunals before 
which the attorney may practice, provided that an attorney must 
designate one or more fixed physical locations where client files 
and the attorney’s business and financial records may be in-
spected on short notice by duly authorized regulatory authorities, 
where mail or hand-deliveries may be made and promptly re-
ceived, and where process may be served on the attorney for all 
actions . . . that may arise out of the practice of law and activities 
related thereto.”). We need not here consider whether New York 
might do the same because, absent a protectionist purpose, the 
conditions imposed by a state even on nonresidents pursuing a 
profession within its borders do not implicate the Privileges and  



App. 25 

 

 While the laws at issue in these two cases did not 
facially classify on the basis of residence, to the extent 
Schoenefeld complains of the burdensome effects of 
§ 470 as applied, facial classification is irrelevant. The 
effects of § 470 and the laws at issue in Kleinsmith and 
Tolchin are virtually identical. The critical question, 
then, is whether a law that effectively requires nonres-
ident attorneys to maintain a physical presence in 
New York akin to that already maintained by resident 
attorneys unduly burdens the former’s ability to prac-
tice law. Like the Third and Tenth Circuits, we con-
clude that it does not. The conclusion finds further 
support in dictum in Supreme Court of Virginia v. 
Friedman, wherein the Supreme Court recognized that 
an in-state office requirement could serve as a nonpro-
tectionist alternative to residency in safeguarding 
state interests respecting the practice of law. See 487 
U.S. at 70 (invalidating residency condition for admis-
sion on motion to bar and observing that office require-
ment adequately protected state interest in limiting 
such admissions to full-time practitioners); see gener-
ally Newdow v. Peterson, 753 F.3d 105, 108 n.3 (2d Cir. 
2014) (acknowledging “obligation to accord great defer-
ence to Supreme Court dicta, absent a change in the 
legal landscape” (internal quotation marks omitted)).14 

 
Immunities Clause so as to require tailoring analysis. See McBur-
ney v. Young, 133 S. Ct. at 1716. 
 14 Frazier v. Heebe, 482 U.S. 641, 107 S. Ct. 2607, 96 L. Ed. 2d 
557 (1987), cited by Judge Hall, is not to the contrary. See Dissent-
ing Op., post at 17 & n.9. In there concluding that the United 
States District Court for the Eastern District of Louisiana could 
not impose an in-state office requirement for admission to its bar,  
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 What Schoenefeld in fact seeks through this action 
is not to practice law in New York on the same condi-
tions as a resident attorney who by virtue of home (or 
home and office) maintains a physical presence in the 
state. Rather, she seeks to practice law on different 
terms, specifically, without maintaining a physical 
presence in the state. The Privileges and Immunities 
Clause proscribes laws that favor residents over non-
residents in their pursuit of a common calling. It does 
not mandate that nonresidents be allowed to practice 
law in a state on terms different from those applicable 
to residents. 

 Accordingly, whether Schoenefeld challenges § 470 
on its face or as applied, her Privileges and Immunities 
Clause claim fails because she has not demonstrated 
that the law was enacted for or serves the protectionist 
purpose of favoring resident New York attorneys and 
disfavoring nonresident attorneys in practicing law in 
the state’s courts. See McBurney v. Young, 133 S. Ct. at 
1715. We therefore reverse the district court decision 
declaring § 470 violative of the Privileges and Immun-
ities Clause. 

 
the Supreme Court relied on its supervisory authority over local 
federal rules and expressly declined to reach the Privileges and 
Immunities challenge. See Frazier v. Heebe, 482 U.S. at 645, 647 
n.7 (explaining that Court’s supervisory authority permits it to 
intervene to protect integrity of federal system, whereas “author-
ity over state-court bars is limited to enforcing federal constitu-
tional requirements” (emphasis added)); see also id. (stating that 
rules differentiating between resident and nonresident attorneys 
are “more difficult to justify in the context of federal-court practice 
than they are in the area of state-court practice”). 
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III. Conclusion 

 To summarize, we conclude as follows: 

 1. The Supreme Court has recently clarified 
that state laws violate the Privileges and Immunities 
Clause “only when those laws were enacted for the pro-
tectionist purpose of burdening out-of-state citizens.” 
McBurney v. Young, 133 S. Ct. at 1715. 

 2.  New York’s in-state office requirement for 
nonresident attorneys admitted to the state’s bar, N.Y. 
Judiciary Law § 470, was not enacted for a protec- 
tionist purpose disfavoring nonresident admitted at-
torneys but, rather, for the nonprotectionist purpose 
of affording such attorneys a means to establish a 
physical presence in the state akin to that of resident 
attorneys, thereby eliminating a court-identified ser-
vice-of-process concern. 

 3. Schoenefeld has offered no proof of an animat-
ing protectionist purpose, either on the face of the stat-
ute or inferred from its effects as applied. Indeed, the 
effect of § 470, as applied, is no different from a neutral 
statute requiring all licensed New York attorneys, res-
ident and nonresident alike, to maintain a physical 
presence in the state, which raises no Privileges and 
Immunities concern. 

 4. Schoenefeld cannot point to the expenses of 
her practice in New Jersey, not required by New York 
law, to pursue a Privileges and Immunities challenge 
to § 470 in the absence of any proof that that statute’s 
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in-state office requirement was enacted for a protec-
tionist purpose. 

 Accordingly, we REVERSE the district court’s 
judgment invalidating § 470, and we REMAND the 
case with instructions to deny Schoenefeld’s motion for 
summary judgment and to award judgment in favor of 
defendants. 

 
DISSENT BY: HALL 

 
DISSENT 

HALL, Circuit Judge, dissenting: 

 The majority holds that a New York statute that 
discriminates, on its face, against nonresident attor-
neys – burdening them with the expense of maintain-
ing an office in New York while exempting resident 
attorneys from the same requirement – does not offend 
the Privileges and Immunities Clause of Article IV, § 2 
of the Constitution because, in the majority’s view, the 
plaintiff has failed to prove that the statute evinces a 
“protectionist” intent. In doing so, the majority injects 
an entirely novel proposition into our Privileges and 
Immunities Clause jurisprudence: that a State’s ex-
plicit discrimination against nonresidents with regard 
to a fundamental right is constitutionally unobjection-
able unless the nonresident makes out a prima facie 
case of discriminatory intent. Such a holding reverses 
the State’s burden of demonstrating that it has a 
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substantial interest justifying the discrimination and 
that the means chosen bear a close and substantial re-
lation to that interest. Even under the majority’s refor-
mulation of our settled law, however, Schoenefeld has 
established that the New York statute has protection-
ist aims, and the State’s proffered justifications for the 
discrimination fail to survive scrutiny. I respectfully 
dissent. 

 
I. 

 The two-step inquiry to be conducted under the 
Privileges and Immunities Clause is well established. 
First, the court considers whether a State has, in fact, 
discriminated against out-of-staters with regard to 
the privileges and immunities it accords its own citi-
zens. See Connecticut ex rel. Blumenthal v. Crotty, 
346 F.3d 84, 94 (2d Cir. 2003) (citing United Bldg. & 
Constr. Trades Council v. Mayor & Council of Camden, 
465 U.S. 208, 218, 222, 104 S. Ct. 1020, 79 L. Ed. 2d 
249 (1984)). “The activity in question must be suf- 
ficiently basic to the livelihood of the Nation . . . as 
to fall within the purview of the Privileges and Im- 
munities Clause. . . . For it is only with respect to 
those ‘privileges’ and ‘immunities’ bearing on the vital-
ity of the Nation as a single entity that a State must 
accord residents and nonresidents equal treatment.” 
Supreme Court of Va. v. Friedman, 487 U.S. 59, 64-65, 
108 S. Ct. 2260, 101 L. Ed. 2d 56 (1988) (internal quo-
tation marks, citations and alterations omitted). Sec-
ond, if the court determines that the State has, in 
fact, discriminated against out-of-state residents, the 
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burden shifts to the State to provide a “sufficient justi-
fication for the discrimination,” Crotty, 346 F.3d at 94, 
by making a showing that “(i) there is a substantial 
reason for the difference in treatment; and (ii) the dis-
crimination practiced against nonresidents bears a 
substantial relationship to the State’s objective.” Su-
preme Court of N.H. v. Piper, 470 U.S. 274, 284, 105 
S. Ct. 1272, 84 L. Ed. 2d 205 (1985). 

 On its face, New York Judiciary Law § 470 dis-
criminates against nonresident attorneys with regard 
to the practice of law, long recognized by the Supreme 
Court as a “fundamental right” subject to protection 
under the Privileges and Immunities Clause. Id. at 
281. As we explained in our prior opinion in this case, 
Schoenefeld v. New York, 748 F.3d 464 (2d Cir. 2014), 
and the New York Court of Appeals unanimously 
agreed after we certified to it a question, Schoenefeld 
v. State, 25 N.Y.3d 22, 6 N.Y.S.3d 221, 29 N.E.3d 230 
(2015), Section 470 draws a distinction between attor-
neys who are residents of New York and those who are 
not. The statute imposes no specific requirement on 
resident attorneys to maintain a bona fide office, thus 
permitting them to set up an “office” on the kitchen ta-
ble of their studio apartments if so desired. Schoene-
feld, 748 F.3d at 468. Nonresident attorneys, however, 
are required to maintain an “office for the transaction 
of law business” within the State. N.Y. Judiciary Law 
§ 470. We recognized that “[t]his additional obligation 
carries with it significant expense – rents, insurance, 
staff, equipment inter alia – all of which is in addition 
to the expense of the attorney’s out-of-state office, 
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assuming she has one.” Schoenefeld, 748 F.3d at 468. 
Absent a controlling state decision that an “office for 
the transaction of law business,” § 470, meant some-
thing other than a bona fide office, we concluded that, 
“as it stands, it appears that Section 470 discriminates 
against nonresident attorneys with respect to their 
fundamental right to practice law in the state and, by 
virtue of that fact, its limitations on nonresident attor-
neys implicate the Privileges and Immunities Clause.” 
Id. at 469. 

 New York argued to us, however, that the statute 
could be interpreted as requiring no more than a P.O. 
box or designated agent for service of process, lessen-
ing the burden on nonresident attorneys considerably 
and making Section 470 more likely to survive scru-
tiny. Id. While our own review of New York law indi-
cated that a designated physical office space was 
required, we recognized that the question had not been 
spoken to by the New York Court of Appeals, and we 
certified to that court the question: “Under New York 
Judiciary Law § 470, which mandates that a nonresi-
dent attorney maintain an ‘office for the transaction of 
law business’ within the state of New York, what are 
the minimum requirements necessary to satisfy that 
mandate?” Id. at 471. In doing so, we represented that 
the Court of Appeals’ answer would, “in all likelihood, 
dictate[ ] the outcome of the constitutional privileges 
and immunities analysis we have commenced and 
must complete as we decide the appeal before us.” Id. 
The Court of Appeals accepted certification and gra-
ciously took time away from its own busy docket to 
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unanimously answer that § 470 required the nonresi-
dents maintain a physical office space. Schoenefeld, 25 
N.Y.3d at 26, 6 N.Y.S.3d at 223. As we had suspected, 
maintaining an address or a designated agent for ser-
vice would not satisfy the requirements of Section 470. 
See id. 

 The majority now disregards the New York Court 
of Appeals’ decision as well as our own prior opinion 
which, together, constitute the law of the case. See Di-
Laura v. Power Auth. of State of N.Y., 982 F.2d 73, 76 
(2d Cir. 1992) (noting that, absent an intervening 
change in controlling law, availability of new evidence, 
or the need to correct a clear error or manifest injus-
tice, a court’s decision upon a rule of law “should con-
tinue to govern the same issues in subsequent stages 
in the same case”) (internal quotation marks omitted). 
Those decisions acknowledged that Section 470 dis-
criminates between in-state and out-of-state attorneys 
solely on the basis of their residency. Under longstand-
ing precedent, that determination disposes of the ini-
tial inquiry; the burden then shifts to the State to 
provide “sufficient justification for the discrimination.” 
Crotty, 346 F.3d at 94. Departing from these prece-
dents, however, the majority holds that the plaintiff 
bears the initial burden of “alleg[ing] or offer[ing] some 
proof of a protectionist purpose” in order to state a 
claim under the Privileges and Immunities Clause. 
Majority Op., ante at 15. In the majority’s estimation, 
if the plaintiff fails to allege a prima facie case of pro-
tectionist intent, her “Privileges and Immunities claim 
fails, obviating the need for a tailoring inquiry.” Major-
ity Op., ante at 15. 
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 The majority bases its reasoning exclusively on its 
reading of the Supreme Court’s decision in McBurney 
v. Young, 133 S. Ct. 1709, 185 L. Ed. 2d 758 (2013). As 
the majority acknowledges, that decision did not state 
any new principle of law, but merely confirmed that the 
Privileges and Immunities Clause forbids laws that 
abridge the right to pursue a common calling only 
when those laws “were enacted for the protectionist 
purpose of burdening out-of-state citizens.”1 Id. at 
1715. McBurney did not disturb the traditional thresh-
old inquiry and two-step analysis in cases, like ours, 
where the challenged law is one that directly regulates 
legal practice. Rather, while acknowledging that the 
Privileges and Immunities Clause “protects the right 
of citizens to ply their trade, practice their occupation, 
or pursue a common calling,” id. (internal quotation 

 
 1 The majority’s application of McBurney, which was decided 
before our prior opinion in this case, is particularly striking given 
that we did not rely on McBurney to uphold the constitutionality 
of Section 470 at that time. See Schoenefeld, 748 F.3d at 469. In-
stead, in apparent contravention of New York’s constitutional re-
quirements for certification, this Court certified a question to 
the Court of Appeals that was not necessary to our decision. Cf. 
Osterweil v. Bartlett, 706 F.3d 139, 142 (2d Cir. 2013) (stating that, 
prior to certifying a question to the Court of Appeals, this Court 
must determine “whether the certified question is determinative 
of a claim before us” (internal quotation omitted)); Retail Software 
Servs., Inc. v. Lashlee, 71 N.Y.2d 788, 790, 525 N.E.2d 737, 530 
N.Y.S.2d 91, 92 (1988) (declining to answer certified question be-
cause it did not satisfy the requirement that it “may be determi-
native” of the pending action, as required by the New York 
Constitution). As we recognized in our prior opinion, “[t]he consti-
tutionality of [Section] 470 turns on the interpretation of a provi-
sion of the statute that implicates significant New York state 
interests and is determinative of this appeal.” Schoenefeld, 748 
F.3d at 467.  
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marks omitted), the Court held that Virginia’s dis- 
tinction between state citizens and noncitizens in its 
Freedom of Information Act (“FOIA”) did not “abridge” 
a noncitizen’s right to pursue his livelihood “in the 
sense prohibited by the Privileges and Immunities 
clause” because the effects on his real estate business, 
which involved obtaining state property records for his 
clients, were purely incidental. Id. 

 The majority’s reading that McBurney requires a 
plaintiff to allege, as part of a prima facie case, that the 
law was specifically enacted for a protectionist purpose 
misconstrues McBurney’s invocation of the two-step 
analysis.2 As an initial matter, the Court resolved the 
threshold issue, whether a fundamental right is impli-
cated, by noting that the Privileges and Immunities 
Clause protects the right the plaintiff claimed was vi-
olated.3 See id. at 1715. The Court then considered 
whether sufficient justification existed for the discrim-
ination4; it determined that the Virginia FOIA, as a 

 
 2 Rather than unanimously altering the longstanding Privi-
leges and Immunities analysis through dicta without acknowl-
edging as much (or generating a single dissenting opinion), the 
better reading is that the McBurney decision adhered to the tra-
ditional two-step analysis. 
 3 The Court, by contrast, rejected the plaintiff’s Privileges 
and Immunities challenge based on the asserted “right to access 
public information on equal terms with citizens of the Common-
wealth” at the threshold by determining that the Clause did not 
“cover[ ] this broad right.” McBurney, 133 S. Ct. at 1718-19. 
 4 The majority states that it is “not obvious” under McBurney 
whether the State’s protectionist purpose is properly considered 
at the first or second step of the inquiry, noting that the burden 
shifts to the defendants at the second step, see, e.g., Supreme Court 
of Va. v. Friedman, 487 U.S. at 67, whereas McBurney emphasized  
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mechanism for state citizens as the holders of sover-
eign power to obtain an accounting from public offi-
cials, evinced a “distinctly nonprotectionist aim.” Id. at 
1716. Further, the statute’s distinction between Vir-
ginia citizens and noncitizens was justified because it 
“recognizes that Virginia taxpayers foot the bill for the 
fixed costs underlying recordkeeping in the Common-
wealth.” Id. It was within this context that the Court 
explained that (1) the plaintiff “does not allege – and 
has offered no proof – that the challenged provision of 
the Virginia FOIA was enacted in order to provide a 
competitive economic advantage for Virginia citizens,” 
id. at 1715, and (2) the statute’s “effect of preventing 
citizens of other States from making a profit by trading 
on information contained in state records” is merely 
“incidental.” Id. at 1716. In short, the Court’s reason-
ing – that the plaintiff failed to contradict the State’s 
showing that the discrimination against noncitizens 
was justified – conforms precisely to the traditional 
two-step inquiry. 

 McBurney is distinguishable from this case for the 
simple reason that the Virginia FOIA is not an eco-
nomic regulation, nor does it directly regulate the right 
to pursue a common calling. Rather, the FOIA provides 

 
the nonresident plaintiff’s failure to plead or allege proof that Vir-
ginia’s FOIA was enacted with a protectionist purpose, see 133 
S. Ct. at 1715-16. Majority Op., ante at 16. The tension the major-
ity perceives between Friedman and McBurney, however, is due 
entirely to a strained reading of McBurney. The majority’s “dis-
criminatory intent” requirement, in any event, remains novel to 
privileges and immunities jurisprudence whether it is grafted 
onto the first or second step of the inquiry. 
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a mechanism for seeking political accountability, and 
its effects on the plaintiff ’s profession – data gathering 
for profit – were purely “incidental.” Id. It is well-es-
tablished that, “[w]hile the Clause forbids a State from 
intentionally giving its own citizens a competitive ad-
vantage in business or employment, the Clause does 
not require that a State tailor its every action to avoid 
any incidental effect on out-of-state tradesmen.” Id. 
Section 470, by contrast, directly regulates the legal 
profession by expressly and intentionally placing 
practice requirements on nonresident attorneys like 
Schoenefeld that it does not place on resident attor-
neys. The majority stretches McBurney’s “incidental” 
language far beyond the facts of that case to support 
its conclusion that any regulation, even one that di-
rectly regulates a “well settled . . . privilege protected 
by Article IV, § 2,” Barnard v. Thorstenn, 489 U.S. 546, 
553, 109 S. Ct. 1294, 103 L. Ed. 2d 559 (1989), will pass 
constitutional muster so long as its discrimination 
against nonresidents can be characterized as “inci-
dental.” Majority Op., ante at 13-14. 

 By requiring plaintiffs to allege a prima facie case 
of discriminatory intent, the majority, in effect, relieves 
the State of its burden to provide a sufficient justifica-
tion for laws that discriminate against nonresidents 
with regard to fundamental rights. See Crotty, 346 F.3d 
at 95 (explaining that States may not “treat residents 
and nonresidents disparately in connection with the 
pursuit of commerce, a trade, or business venture 
where that disparate treatment is not supported by a 
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sufficient justification”). Determining whether an un-
acceptable purpose, such as economic protectionism, 
underlies the challenged law is at the core of the anal-
ysis engaged in after the threshold determination into 
whether a right implicated by the Privileges and 
Immunities Clause has been abridged. See Piper, 470 
U.S. at 284 (“The conclusion that [a State law] deprives 
nonresidents of a protected privilege does not end our 
inquiry . . . The Clause does not preclude discrimina-
tion against nonresidents where (i) there is a substan-
tial reason for the difference in treatment; and (ii) the 
discrimination practiced against nonresidents bears a 
substantial relationship to the State’s objective.”). Ex-
amining the government’s proffered reason for the 
discrimination and determining whether the chal-
lenged law, as enacted, conforms to the proffered rea-
son is the method by which courts determine whether 
the proffered reason is genuine or merely a pretext 
for economic protectionism. Crotty, 346 F.3d at 97 
(“Part and parcel to this analysis is determining 
whether [the State] ha[s] demonstrated a substantial 
factor unrelated to economic protectionism to justify 
the discrimination.”). The majority’s reasoning would 
reverse this burden-shifting test by requiring plain- 
tiffs to show that a law was enacted for a protection- 
ist purpose, rather than requiring the State to show 
that the law was not enacted for a protectionist pur-
pose. 

 Tellingly, in support of this proposition the major-
ity draws exclusively on cases addressing challenges 
under the Equal Protection Clause, for which plaintiffs 
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must plead discriminatory intent as part of a prima 
facie case. Majority Op., ante at 13-14 (citing, e.g., Ash-
croft v. Iqbal, 556 U.S. 662, 682, 129 S. Ct. 1937, 173 
L. Ed. 2d 868 (2009); Washington v. Davis, 426 U.S. 
229, 241, 96 S. Ct. 2040, 48 L. Ed. 2d 597 (1976)). The 
majority has not cited, nor does there exist, any case 
suggesting that the requirement to allege discrimina-
tory intent as part of a prima facie case under the 
Equal Protection Clause also applies to Privileges and 
Immunities claims. Indeed, Virginia v. Friedman, 487 
U.S. 59, 108 S. Ct. 2260, 101 L. Ed. 2d 56 (1988), stands 
for the opposite proposition. In Friedman, Virginia ar-
gued that its residency requirement for admission to 
the State’s bar on motion did not implicate the Privi-
leges and Immunities Clause on the basis that, be-
cause nonresident attorneys could seek admission by 
taking the Virginia bar exam, “the State cannot be said 
to have discriminated against nonresidents as a mat-
ter of fundamental concern.” Id. at 65 (internal quota-
tion marks omitted). The Supreme Court rejected that 
argument as “quite inconsistent with our precedents,” 
stating that “the Clause is implicated whenever . . . a 
State does not permit qualified nonresidents to prac-
tice law within its borders on terms of substantial 
equality with its own residents.” Id. at 65-66. This lan-
guage cannot be squared with a prima facie require-
ment that demands something more than a showing of 
disparate treatment on the face of the statute.5 

 
 5 By comparing this case with Village of Arlington Heights v. 
Metro. Hous. Dev. Corp., 429 U.S. 252, 97 S. Ct. 555, 50 L. Ed. 2d 
450 (1977), the majority inadvertently highlights the distinctions  
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 The Equal Protection cases cited by the majority, 
moreover, are distinguishable on the ground that the 
challenged policies in those cases were facially neutral 
but produced racially disparate effects. See Iqbal, 556 
U.S. at 682 (holding that plaintiffs failed to allege that 
detention policy that disproportionately affected Mus-
lims and Arabs was motivated by a racially discrimi-
natory purpose); Davis, 426 U.S. at 244 (concluding 
that facially neutral employment test was not racially 
discriminatory simply because a greater proportion of 
African Americans fared poorly). The plaintiffs were 
thus required to allege facts showing that an other-
wise-neutral policy was motivated by an impermis- 
sible discriminatory purpose. See Mt. Healthy City Sch. 
Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 283-84, 97 
S. Ct. 568, 50 L. Ed. 2d 471 (1977). Section 470, by con- 
trast, draws a facial distinction between residents and 

 
between the burden-shifting tests that govern Equal Protection 
and Privileges and Immunities claims. Majority Op., ante at 16 
n.6. In Village of Arlington Heights, an Equal Protection case, the 
Court explained that if a plaintiff demonstrates that a challenged 
decision was “motivated in part by a racially discriminatory pur-
pose,” then the burden shifts to the government to establish that 
the “same decision would have resulted even had the impermissi-
ble purpose not been considered.” Id. at 270 n.21. To state a claim 
under the Privileges and Immunities Clause, by contrast, a plain-
tiff must demonstrate that “a challenged restriction deprives non-
residents of a privilege or immunity protected by this Clause,” 
Barnard, 489 U.S. at 552, in which case the restriction is invalid 
unless “(i) there is a substantial reason for the difference in treat-
ment; and (ii) the discrimination practiced against nonresidents 
bears a substantial relationship to the State’s objective,” id. The 
former inquiry requires a threshold showing of discriminatory in-
tent; the latter plainly does not.  
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nonresidents with regard to the privilege of practicing 
law; by its very terms, it imposes burdens on nonresi-
dents that it does not impose on residents. Because the 
statute, on its face, discriminates against nonresi-
dents, no other threshold showing of discriminatory in-
tent is required.6 

 In sum, Section 470 discriminates against non- 
residents with respect to the practice of law, a funda-
mental right long recognized as protected under the 
Privileges and Immunities Clause. The majority recog-
nizes as much, see Majority Op., ante at 16-17, but er-
roneously imposes a threshold requirement that the 
plaintiff challenging the discrimination prove there is 
a protectionist intent above and beyond the traditional 
analysis. 

 
II. 

 Plaintiff having established that a fundamental 
right has been implicated, it is the State’s burden to 
provide a sufficient justification for the discrimination 
by demonstrating that “(i) there is a substantial reason 
for the difference in treatment; and (ii) the discrimina-
tion practiced against nonresidents bears a substan-
tial relationship to the State’s objective.” Piper, 470 

 
 6 Indeed, even a state regulation that “d[oes] not on its face 
draw any distinction based on citizenship or residence” may im-
plicate the Privileges and Immunities Clause where “the practical 
effect of the provision [is] discriminatory.” Hillside Dairy Inc. v. 
Lyons, 539 U.S. 59, 67, 123 S. Ct. 2142, 156 L. Ed. 2d 54 (2003). 
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U.S. at 284. “In deciding whether the degree of discrim-
ination bears a sufficiently close relation to the reasons 
proffered by the State, the Court has considered 
whether, within the full panoply of legislative choices 
otherwise available to the State, there exist alternative 
means of furthering the State’s purpose without impli-
cating constitutional concerns.” Friedman, 487 U.S. at 
66. 

 The State’s proffered justifications for the in-state 
office requirement – effectuating service of legal pa-
pers, facilitating regulatory oversight of nonresident 
attorneys’ fiduciary obligations, and making attorneys 
more accessible to New York’s courts – are plainly not 
sufficient. Regarding the issue of service, the Court of 
Appeals itself observed that, although “service on an 
out-of-state individual presented many more logistical 
difficulties in 1862, when [Section 470] was originally 
enacted,” today there are “adequate measures in place 
relating to service upon nonresident attorneys,” in-
cluding the methods of mail, overnight delivery, fax 
and (where permitted) email, as authorized by the 
CPLR, and the requirement under 22 N.Y.C.R.R. 
§ 520.13(a) that nonresident attorneys designate an 
in-state clerk of court as their agent for service of pro-
cess in order to be admitted in New York. Schoenefeld, 
25 N.Y.3d at 28, 6 N.Y.S.3d at 224-25. Thus, not only do 
“there exist alternative means of furthering the State’s 
purpose without implicating constitutional concerns,” 
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Friedman, 487 U.S. at 66, but those means are already 
in place.7 

 The State’s argument that an in-state office re-
quirement is necessary to regulate the behavior of non-
resident attorneys fares no better. The Court has long 
rejected similar arguments in favor of a residency re-
quirement on the grounds that a “nonresident lawyer’s 
professional duty and interest in his reputation should 
provide the same incentive to maintain high ethical 
standards as they do for resident lawyers,” and that 
the State, in any event, “has the authority to discipline 
all members of the bar, regardless of where they re-
side.”8 Piper, 470 U.S. at 286. Similarly, the Supreme 
Court has rejected the argument that an in-state office 

 
 7 As the majority notes, New Jersey has eliminated its phys-
ical office requirement in favor of various other less onerous con-
ditions. See Majority Op., ante at 27 n.13. Further, the New York 
City Bar permits resident attorneys to maintain a “virtual law of-
fice” in New York even if their practice is located primarily out of 
state, a privilege that is not afforded to nonresidents. Assoc. of the 
Bar of the City of New York Comm. on Prof. Ethics, Formal Opin-
ion 2014-2: Use of a Virtual Law Office by New York Attorneys 
(June 2014), available at http://www.nycbar.org/ethics/ethics-opinions- 
local/2014opinions/2023-formal-opinion-2014-02. That such accom-
modations exist solely for resident attorneys further undermines 
Section 470’s nonprotectionist rationale and demonstrates the ex-
istence of less-restrictive alternatives to the office requirement. 
 8 The Supreme Court’s decision in Friedman is not to the con-
trary. The Court did not hold, as the majority asserts, Majority 
Op., ante at 28, that an office requirement would provide a “non-
protectionist alternative” to a residency requirement. Rather, in 
holding unconstitutional Virginia’s residency requirement for ad-
mission on motion, the Court noted in dicta, without deciding the 
constitutionality of that alternative means, that an office require-
ment would be less restrictive. 487 U.S. at 70.  
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requirement is necessary to ensure the availability of 
attorneys for court proceedings as “unnecessary and ir-
rational.” Frazier v. Heebe, 482 U.S. 641, 649, 107 S. Ct. 
2607, 96 L. Ed. 2d 557 (1987).9 The Court noted that 
resident lawyers may still maintain their office outside 
of the state, thus making themselves equally unavail-
able to the courts, and that “there is no link between 
residency within a State and proximity to a court-
house.”10 Id. at 650; see also Barnard, 489 U.S. at 553-
54 (holding with respect to challenge under Privileges 
and Immunities Clause that unreliable airline and 
telephone service of Virgin Islands did not support 
a substantial justification for attorney residency re-
quirement). 

 The majority, moreover, has not engaged in a 
meaningful analysis of the sufficiency of the State’s 
proffered justifications, underscoring the extent of its 
departure from the established two-step inquiry under 
the Privileges and Immunities Clause. Instead, the 
majority concludes that Schoenefeld’s claim must fail 
at the threshold because, in its view, she has failed to 

 
 9 The Court’s holding was pursuant to its supervisory au-
thority over the lower federal courts rather than the Privileges 
and Immunities Clause, see id., but its reasoning is equally appli-
cable here. 
 10 For example, an attorney practicing in Princeton, New Jer-
sey would be far more accessible to New York City courts than an 
attorney located in Buffalo, New York. With respect to attorneys 
who reside a great distance from the State, the Court in Piper 
suggested that they could be required to retain a local attorney 
for the duration of court proceedings and to be available to the 
court on short notice. Piper, 470 U.S. at 287. 
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prove that Section 470 was enacted for a protectionist 
purpose. Even if such a prima facie showing is re-
quired, Schoenefeld has made one out based on the 
plain text and history of Section 470. 

 It is undisputed that, at the time Section 470 was 
enacted, it was part of a larger statutory scheme de-
signed to prohibit nonresident attorneys from practic-
ing in New York. See Richardson v. Brooklyn City & 
N.R. Co., 22 How. Pr. 368, 370 (N.Y. Sup. Ct. Feb. 1, 
1862) (noting that the court “ha[d] always required 
that an attorney should reside within the state”). 
Chapter 43, the earliest predecessor to Section 470, 
provided a less burdensome, but still burdensome, ex-
ception to the overall residency requirement as an 
accommodation to commuters in adjacent states. Ros-
enberg v. Johns-Manville Sales Corp., 99 Misc.2d 554, 
416 N.Y.S.2d 708, 710 (Sup. Ct. 1979) (explaining with 
respect to Section 470 that “[t]he requirement of resi-
dence, as a condition to the continued right to practice, 
appears to have been ameliorated for attorneys who 
reside in an adjacent State, but only upon condition 
they maintain an office for the practice of law in this 
State”); see also Brennan, Repeal Judiciary Law § 470, 
62 N.Y.S.B.J. 20, 21 (Jan. 1990) (“The primary purpose 
of chapter 43 was to carve out an exception to the gen-
eral rule that an attorney could not practice in the New 
York State courts unless he was a resident of New York 
State.”). The majority contends that this statutory con-
text is irrelevant because Schoenefeld has not been 
burdened by the general ban on nonresident attorneys, 
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which was invalidated under the Privileges and Im-
munities Clause in 1979. See Majority Op., ante at 20 
(citing In re Gordon, 48 N.Y.2d 266, 397 N.E.2d 1309, 
422 N.Y.S.2d 641 (1979)). That a discriminatory and 
burdensome requirement can be stylized as an “excep-
tion” to an even more discriminatory and burdensome 
requirement, however, does not render it nondiscrimi-
natory or render implausible a threshold inference of 
discriminatory purpose.11 

 The majority further reasons that because the of-
fice requirement, like the general ban on nonresident 
attorneys, was enacted in part to ensure an in-state 
place of service, see Richardson, 22 How. Pr. at 370, it 
does not exhibit a protectionist purpose. Majority Op., 
ante at 18-19. This gets it backward, however, for it is 
the State’s burden to prove that service of process is 
a substantial interest justifying the restriction, not 
Schoenefeld’s burden to prove that service of process 

 
 11 The legislature’s failure to amend or repeal Section 470 af-
ter New York’s residency requirement was held unconstitutional, 
see Gordon, 48 N.Y.2d 266, 397 N.E.2d 1309, 422 N.Y.S.2d 641, 
compounds, not alleviates, the constitutional problem, as the Gor-
don decision put the legislature on notice that the restrictions it 
placed on nonresident attorneys could be constitutionally prob-
lematic. Indeed, following Gordon, members of the legislature at-
tempted, albeit unsuccessfully, to amend Section 470 to permit 
nonresidents to practice in New York without an office so long as 
they did not appear as the attorney of record. See J.A. 130-32. Re-
gardless of whether that amendment would have effectively re-
solved the constitutional issue, its proponents were compelled by 
the conclusion that “Gordon and Piper . . . command elimination 
of residency requirements as a condition upon the right to prac-
tice law.” J.A. 132. 
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was not a motivating concern for the statute. If the ma-
jority’s rationale were sufficient, then any restriction 
based on residency, no matter how onerous, would pass 
constitutional muster so long as the State could point 
to a nonprotectionist purpose for the restriction. Were 
this the test, then there would have been no basis on 
which to invalidate in-state residency requirements 
for attorneys under the Privileges and Immunities 
Clause. See, e.g., Friedman, 487 U.S. at 68 (rejecting as 
insufficient State’s reasons for requiring residency of 
attorneys seeking admission on motion, including en-
suring that those applicants “have the same commit-
ment to service and familiarity with Virginia law that 
is possessed by applicants securing admission upon 
examination” and facilitating the full-time practice of 
law); Piper, 470 U.S. at 285 (rejecting State’s argument 
that nonresident attorneys “would be less likely (i) to 
become, and remain, familiar with local rules and pro-
cedures; (ii) to behave ethically; (iii) to be available 
for court proceedings; and (iv) to do pro bono and 
other volunteer work in the State”); accord Gordon, 
48 N.Y.2d at 274, 422 N.Y.S.2d at 646 (holding that 
State’s justification for residency requirement, the “ob-
serv[ation] and evaluat[ion] [of ] the applicant’s char-
acter,” was insufficient due to “alternatives which are 
less restrictive than denial of admission to practice 
which would further this interest”).12 

 
 12 In none of the above cases, moreover, did the courts dissect 
the legislative history of the pertinent restrictions in order to dis-
cern a possible nonprotectionist purpose, as the majority does in 
this case. Rather, upon finding that the State’s restrictions were  
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 Finally, the majority concludes that the burden-
some effects of Section 470 on nonresident attorneys 
are not actually discriminatory because, by ensuring 
that every attorney that practices in New York has a 
“physical premises” in the State, the office requirement 
serves “to place resident and nonresident attorneys on 
an equal footing, not to favor the former over the lat-
ter.” Majority Op., ante at 23. Thus, the majority faults 
Schoenefeld’s supposed failure to demonstrate that 
Section 470 poses an “undu[e] burden,” Majority Op., 
ante at 24, because she did not provide evidence to 
show that significant numbers of New York attorneys 
in fact practice from their homes rather than from of-
fices or that a nonresident’s burden of maintaining an 
office in New York is greater than a resident’s burden 
of maintaining a home in New York. As a factual mat-
ter, the majority’s conclusion that the law poses no un-
due burden on nonresident attorneys directly conflicts 
with our findings earlier in this case. See Schoenefeld, 
748 F.3d at 468 (“This additional obligation [on nonres-
ident attorneys] carries with it significant expense – 
rents, insurance, staff, equipment inter alia – all of 
which is in addition to the expense of the attorney’s 
out-of-state office, assuming she has one.”).13 More 

 
discriminatory, the State was required in those cases to explain 
why, at that time, the restrictions were justified. Cf. McBurney, 
133 S. Ct. at 1715-16 (examining plain text of Virginia statute to 
determine whether distinction between residents and nonresi-
dents had a protectionist aim). 
 13 Although the majority brushes aside these findings as “dicta,” 
Majority Op., ante at 23 n.11, the significant burden on nonresi-
dents of maintaining an in-state office was central to our deter-
mination that Section 470, if interpreted to impose an in-state  
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importantly, these imagined burdens lose sight of the 
governing legal standard: “whether the State has bur-
dened the right to practice law, a privilege protected 
by the Privileges and Immunities Clause, by discrimi-
nating among otherwise equally qualified applicants 
solely on the basis of citizenship or residency.” Fried-
man, 487 U.S. at 66-67. Though the Clause “does not 
promise nonresidents that it will be as easy for [them] 
as for residents to comply with a state’s law,” Schoene-
feld, 748 F.3d at 467 (internal quotation omitted), a 
“wholesale bar has never been required to implicate 
the [Clause],” Crotty, 346 F.3d at 95. Here, it is enough 
that Section 470 substantially burdens nonresident at-
torneys by requiring them, and only them, to maintain 
separate office premises within the State. 

 The majority asserts that Section 470 places all 
attorneys on equal footing because the statute is, in ef-
fect, no different from a law that requires all attorneys 
to maintain a “physical presence” in New York. See Ma-
jority Op., ante at 25. But unlike the statutes upheld 
as constitutional in Kleinsmith v. Shurtleff, 571 F.3d 
1033, 1044-45 (10th Cir. 2009) and Tolchin v. Supreme 
Court of N.J., 111 F.3d 1099, 1107-08 (3d Cir. 1997), 
which require all attorneys to maintain a physical 
presence within the State, Section 470 explicitly draws 
a distinction based on residency. This case is thus analo-
gous to Piper and Friedman, where states’ restrictions on 

 
office requirement, “discriminates against nonresident attorneys 
with respect to their fundamental right to practice law in the 
state and, by virtue of that fact, its limitations on non-resident 
attorneys implicate the Privileges and Immunities Clause.” 
Schoenefeld, 748 F.3d at 469. 
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legal practice that applied only to nonresidents were in-
validated under the Privileges and Immunities Clause. 
Friedman, 487 U.S. at 70; Piper, 470 U.S. at 288. The 
Supreme Court, moreover, has long rejected the notion 
that a State’s authority to pass a facially neutral law 
also empowers it to pass a discriminatory law. Fried-
man, 487 U.S. at 66-67 (“A state’s abstract authority 
to require from resident and nonresident alike that 
which it has chosen to demand from the nonresident 
alone has never been held to shield the discriminatory 
distinction from the reach of the Privileges and Im-
munities Clause.”). That New York could enact some 
other law that does not distinguish between residents 
and nonresidents is entirely inapposite to the question 
before us now. 

 
III. 

 The State of New York has chosen to discriminate 
against nonresident attorneys with regard to their 
right to pursue a common calling, and it has failed 
to provide a substantial justification for that dis- 
crimination. In holding to the contrary, the majority 
unnecessarily disturbs longstanding Privileges and 
Immunities jurisprudence and denies nonresident 
attorneys their constitutionally-protected right to 
practice law “on terms of substantial equality” with 
residents of New York. Piper, 470 U.S. at 280. For these 
reasons, I respectfully dissent. 
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OPINION 

 LIPPMAN, Chief Judge: 

 In this case, the United States Court of Appeals for 
the Second Circuit has asked us to set forth the mini-
mum requirements necessary to satisfy the statutory 
directive that nonresident attorneys maintain an office 
within the State “for the transaction of law business” 
under Judiciary Law § 470. We hold that the statute 
requires nonresident attorneys to maintain a physical 
office in New York. 

 Plaintiff Ekaterina Schoenefeld is a New Jersey 
resident who was admitted to the practice of law in 
New York in 2006. Schoenefeld is also admitted to 
practice in New Jersey and maintains her only law of-
fice in Princeton. According to the complaint, in 2007, 
Schoenefeld attended a continuing legal education 
class entitled Starting Your Own Practice, which was 
offered by the New York State Bar Association in New 
York City. There, she learned of the statutory require-
ment that nonresident attorneys must maintain an of-
fice within New York in order to practice in this State. 
Specifically, under Judiciary Law § 470, “[a] person, 
regularly admitted to practice as an attorney and 
counsellor, in the courts of record of this state, whose 
office for the transaction of law business is within the 
state, may practice as such attorney or counsellor,  
although he resides in an adjoining state.” 

 Schoenefeld commenced this action in federal dis-
trict court in July 2008, alleging that Judiciary Law 
§ 470 was unconstitutional on its face and as applied 
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to nonresident attorneys in violation of the Privileges 
and Immunities Clause of the United States Constitu-
tion (US Const, art IV, § 2).1 She alleged that she was 
unable to practice in the State, despite her compliance 
with all admission requirements, because she does not 
maintain an office in New York. She further main-
tained that there was no substantial state interest 
served by the office requirement, which was not appli-
cable to New York resident attorneys. 

 The district court granted plaintiff ’s motion for 
summary judgment and held that section 470 violated 
the Privileges and Immunities Clause (see Schoenefeld 
v New York, 907 F Supp 2d 252, 266 [ND NY 2011]). 
The court determined that the office requirement im-
plicated nonresident attorneys’ fundamental right to 
practice law. The court then rejected the state interests 
proffered by defendants as insubstantial and found 
that, in any event, the statute did not bear a substan-
tial relationship to the interests asserted as there were 
less restrictive means of accomplishing those interests. 

 The Second Circuit determined that the constitu-
tionality of the statute was dependent upon the inter-
pretation of the law office requirement (see Schoenefeld 
v New York, 748 F3d 464, 467 [2d Cir 2014]). The court 

 
 1 This action was initially commenced in the Southern Dis-
trict of New York. That court granted defendants’ motion to trans-
fer venue to the Northern District. The Northern District then 
granted, in part, defendants’ motion to dismiss the amended com-
plaint by dismissing the action as against certain named defen- 
dants and by dismissing plaintiff ’s Commerce Clause and equal 
protection claims. 
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observed that the requirements that must be met by 
nonresident attorneys in order to practice law in New 
York reflect an important state interest and implicate 
significant policy issues. The court therefore certified 
the following question for our review: “Under New 
York Judiciary Law § 470, which mandates that a non-
resident attorney maintain an ‘office for the transac-
tion of law business’ within the state of New York, what 
are the minimum requirements necessary to satisfy 
that mandate?” (Schoenefeld, 748 F3d at 471). We ac-
cepted certification (23 NY3d 941, 987 NYS2d 593, 10 
NE3d 1148 [2014]) and, as noted above, we interpret 
the statute as requiring nonresident attorneys to 
maintain a physical law office within the State. 

 It is well settled that, where the language of a stat-
ute is clear, it should be construed according to its plain 
terms (see Matter of Raritan Dev. Corp. v Silva, 91 
NY2d 98, 107, 689 NE2d 1373, 667 NYS2d 327 [1997]). 
We have also held that “no rule of construction gives 
the court discretion to declare the intent of the law 
when the words are unequivocal” (Raritan, 91 NY2d at 
107 [internal quotation marks, citation and emphasis 
omitted]). 

 Here, the statute appears to presuppose a resi-
dency requirement for the practice of law in New York 
State. It then makes an exception, by allowing nonres-
ident attorneys to practice law if they keep an “office 
for the transaction of law business” in this State.2 By 

 
 2 The Appellate Division departments have not limited the 
application of the statute to residents of adjoining states, but have  
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its plain terms, then, the statute requires nonresident 
attorneys practicing in New York to maintain a physi-
cal law office here. 

 However, recognizing that there may be a consti-
tutional flaw if the statute is interpreted as written, 
defendants urge us to construe the statute narrowly in 
accordance with the doctrine of constitutional avoid-
ance (see Overstock.com, Inc. v New York State Dept. of 
Taxation & Fin., 20 NY3d 586, 593, 987 NE2d 621, 965 
NYS2d 61 [2013] [“courts must avoid, if possible, inter-
preting a presumptively valid statute in a way that 
will needlessly render it unconstitutional”]). In partic-
ular, they suggest that the provision can be read 
merely to require nonresident attorneys to have some 
type of physical presence for the receipt of service – ei-
ther an address or the appointment of an agent within 
the State. They maintain that interpreting the statute 
in this way would generally fulfill the legislative pur-
pose and would ultimately withstand constitutional 
scrutiny. 

 The statute itself is silent regarding the issue of 
service. When the statute was initially enacted in 1862, 
however, it did contain a service provision. At that 
time, it essentially required that an attorney who 
maintained an office in New York, but lived in an ad-
joining state, could practice in this State’s courts and 

 
applied it to nonresident attorneys in general (see e.g. Lichtenstein 
v Emerson, 251 AD2d 64, 674 NYS2d 298 [1st Dept 1998]; Matter 
of Haas, 237 AD2d 729, 654 NYS2d 479 [3d Dept 1997]). We accept 
that interpretation, which is not contested by the parties, for the 
purposes of this certified question. 
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that service, which could ordinarily be made upon a 
New York attorney at his residence, could be made 
upon the nonresident attorney through mail addressed 
to his office (see L 1862, ch 43). Upon the enactment of 
the Code of Civil Procedure in 1877, the provision was 
codified at section 60 of the Code. In 1909, the provi-
sion was divided into two parts – a service provision, 
which remained at section 60 of the Code, and a law 
office requirement, which became section 470 of the Ju-
diciary Law. Notably, after we invalidated a New York 
residency requirement for attorneys in Matter of Gor-
don (48 NY2d 266, 397 NE2d 1309, 422 NYS2d 641 
[1979] the legislature amended several provisions of 
the Judiciary Law and the CPLR to conform to that 
holding (L 1985, ch 226). Section 470, however, was not 
one of the provisions amended and has remained vir-
tually unchanged since 1909. 

 Even assuming the service requirement had not 
been expressly severed from the statute, it would be 
difficult to interpret the office requirement as defen- 
dants suggest. As the Second Circuit pointed out, even 
if one wanted to interpret the term “office” loosely to 
mean someplace that an attorney can receive service, 
the additional phrase “for the transaction of law busi-
ness” makes this interpretation much less plausible. 
Indeed, the Appellate Division departments have gen-
erally interpreted the statute as requiring a nonresi-
dent attorney to maintain a physical office space (see 
Lichtenstein, 251 AD2d 64, 674 NYS2d 298; Haas, 237 
AD2d 729, 654 NYS2d 479; Matter of Larsen, 182 AD2d 
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149, 587 NYS2d 39 [2d Dept 1992]). Defendants’ prof-
fered interpretation, on the other hand, finds no sup-
port in the wording of the provision and would require 
us to take the impermissible step of rewriting the stat-
ute (see Matter of Wood v Irving, 85 NY2d 238, 245, 647 
NE2d 1332, 623 NYS2d 824 [1995]). 

 The State does have an interest in ensuring that 
personal service can be accomplished on nonresident 
attorneys admitted to practice here. However, it is 
clear that service on an out-of-state individual pre-
sented many more logistical difficulties in 1862, when 
the provision was originally enacted. The CPLR cur-
rently authorizes several means of service upon a non-
resident attorney, including mail, overnight delivery, 
fax and (where permitted) email (see CPLR 2103[b]). 
Under our own Court rules, the admission of attorneys 
who neither reside nor have full-time employment in 
the State is conditioned upon designating the clerk of 
the Appellate Division in their department of admis-
sion as their agent for the service of process for actions 
or proceedings brought against them relating to legal 
services offered or rendered (see Rules of Ct. of Appeals 
[22 NYCRR] § 520.13[a]). Therefore, there would ap-
pear to be adequate measures in place relating to ser-
vice upon nonresident attorneys and, of course, the 
legislature always remains free to take any additional 
action deemed necessary. 

 Accordingly, the certified question should be an-
swered in accordance with this opinion. 
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 Judges Read, Pigott, Rivera, Abdus-Salaam and 
Fahey concur; Judge Stein taking no part. 

 Following certification of a question by the United 
States Court of Appeals for the Second Circuit and ac-
ceptance of the question by this Court pursuant to sec-
tion 500.27 of this Court’s Rules of Practice, and after 
hearing argument by counsel for the parties and con-
sideration of the briefs and record submitted, certified 
question answered in accordance with the opinion 
herein. 
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OPINION BY: HALL 

 HALL, Circuit Judge: 

 Defendants-Appellants appeal from the Septem-
ber 7, 2011 judgment of the United States District 
Court for the Northern District of New York (Lawrence 
E. Kahn, J.) granting Plaintiff-Appellee’s cross-motion 
for summary judgment and declaring New York Judi-
ciary Law § 470 (“Section 470”) unconstitutional as vi-
olative of the Privileges and Immunities Clause of 
Article IV, section 2 of the Constitution. Specifically, 
the district court held that Section 470, which requires 
nonresident attorneys to maintain an “office for the 
transaction of law business” within the state of New 
York in order to practice in New York courts, places an 
impermissible burden on Plaintiff-Appellee’s funda-
mental right to practice law and that the state “failed 
to establish either a substantial state interest ad-
vanced by [the statute], or a substantial relationship 
between the statute and that interest.” Schoenefeld v. 
New York, 907 F. Supp. 2d 252, 266 (N.D.N.Y. 2011). 
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 For the reasons that follow, we respectfully certify 
a controlling question of state law to the New York 
Court of Appeals. 

 
BACKGROUND 

 Plaintiff-Appellee Ekaterina Schoenefeld (“Schoen-
efeld”) is a solo practitioner licensed to practice law in 
the states of New York, New Jersey, and California. She 
is also admitted to practice in a number of federal 
courts including the Northern District of New York. 
Schoenefeld graduated from Rutgers University 
School of Law in 2005. She maintains her residence 
and law office in Princeton, New Jersey. 

 Section 470, entitled “Attorneys having offices in 
this state may reside in adjoining state,” provides that 
“[a] person, regularly admitted to practice as an attor-
ney and counsellor, in the courts of record of this state, 
whose office for the transaction of law business is 
within the state, may practice as such attorney or 
counsellor, although he resides in an adjoining state.” 
N.Y. Judiciary Law § 470 (McKinney 2014). Schoene-
feld asserts that she has “never advertised [herself ] as 
practicing law in the state courts of New York and 
[has] never represented any clients in New York state 
courts.” J.A. at 55. In fact, she states that she has re-
fused occasional requests to represent clients in New 
York state courts because “accepting these matters 
would have violated § 470 of the Judiciary Law.” Id. 
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 Schoenefeld initially brought this action in the 
Southern District of New York, challenging the consti-
tutionality of Section 470, both facially and as applied, 
under the Privileges and Immunities Clause of Article 
IV, section 2 of the Constitution (“P&I Clause” or the 
“Clause”), the Equal Protection Clause of the Four-
teenth Amendment to the Constitution (“Equal Protec-
tion Clause”), and the Commerce Clause of Article 1, 
section 8 of the Constitution (“Commerce Clause”). On 
Defendants’ motion, the action was subsequently 
transferred to the Northern District of New York. The 
district court then dismissed Schoenefeld’s Equal Pro-
tection Clause and Commerce Clause claims as well as 
her claims against the State of New York, the New York 
Supreme Court, Appellate Division, Third Judicial De-
partment (“Third Department”), and the Committee on 
Professional Standards of the Third Department 
(“Committee on Professional Standards”).1 It permit-
ted Schoenefeld, however, to proceed against the re-
maining Defendants (all individuals serving in their 
official capacity) on her claim that Section 470 violates 
the Privileges and Immunities Clause. Following dis-
covery, the parties cross-moved for summary judg-
ment. 

 
 1 The complaint named as Defendants the State of New York; 
Andrew Cuomo, then Attorney General for the State of New York; 
the Third Department; All Justices of the Third Department; Mi-
chael J. Novack, then Clerk of the Third Department; the Com-
mittee on Professional Standards and its members; as well as 
Thomas C. Emerson, then Chairperson of the Committee on Pro-
fessional Standards. 
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 The district court determined that Section 470 in-
fringes on one of the fundamental rights protected by 
the Privileges and Immunities Clause; the right to 
practice law. The court further concluded that the state 
failed to demonstrate a “substantial state interest jus-
tifying Section 470” as well as a “substantial relation-
ship between Section 470 and the interests that 
Defendants claim it advances.” Schoenefeld, 907 
F. Supp. 2d at 264. The district court therefore held the 
statute unconstitutional and granted Schoenefeld’s 
motion for summary judgment. Because the question 
of the constitutionality of New York Judiciary Law 
§ 470 turns on the interpretation of a provision of the 
statute that implicates significant New York state in-
terests and is determinative of this appeal, we reserve 
decision and certify a controlling question of state law 
to the New York Court of Appeals. 

 
DISCUSSION 

 The Privileges and Immunities Clause provides 
that “[c]itizens of each State shall be entitled to all 
Privileges and Immunities of Citizens in the several 
States.” U.S. Const. art. IV, § 2. The Clause’s purpose is 
to “fuse into one Nation a collection of independent, 
sovereign States.” Toomer v. Witsell, 334 U.S. 385, 395, 
68 S. Ct. 1156, 92 L. Ed. 1460 (1948). “[I]t is ‘[o]nly’ 
with respect to those ‘privileges’ and ‘immunities’ bear-
ing on the vitality of the Nation as a single entity’ that 
a State must accord residents and nonresidents equal 
treatment.” Supreme Court of N.H. v. Piper, 470 U.S. 
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274, 279, 105 S. Ct. 1272, 84 L. Ed. 2d 205 (1985) (quot-
ing Baldwin v. Montana Fish & Game Comm’n, 436 
U.S. 371, 383, 98 S. Ct. 1852, 56 L. Ed. 2d 354 (1978)). 
While “[t]he Privileges and Immunities Clause does 
not promise nonresidents that it will be as easy for 
[nonresidents] as for residents to comply with a state’s 
law; it . . . protects nonresidents from legal classifica-
tions that treat them more harshly (without justifica-
tion).” Kleinsmith v. Shurtleff, 571 F.3d 1033, 1045 
(10th Cir. 2009). To prevail on a P&I Clause claim, “a 
plaintiff must demonstrate that the ‘State has, in fact, 
discriminated against out-of-staters with regard to the 
privileges and immunities it accords its own citizens.’ ” 
Bach v. Pataki, 408 F.3d 75, 88 (2d Cir. 2005), overruled 
on other grounds by McDonald v. Chicago, 561 U.S. 2, 
561 U.S. 742, 130 S. Ct. 3020, 177 L. Ed. 2d 894 (2010) 
(quoting Conn. ex rel Blumenthal v. Crotty, 346 F.3d 84, 
94 (2d Cir. 2003)). “Where a protected privilege or im-
munity is implicated, the State may defeat the chal-
lenge . . . by demonstrating: ‘(a) a substantial reason 
for the discrimination, and (b) a reasonable relation-
ship between the degree of discrimination exacted and 
the danger sought to be averted by enactment of the 
discriminatory statute.’ ” Id. (citations omitted). 

 The right to practice law has long been held to be 
one of the privileges and immunities within the 
Clause. Piper, 470 U.S. at 281 (“[T]he practice of law 
falls within the ambit of the Privileges and Immunities 
Clause.”). Appellants do not argue to the contrary on 
appeal but instead contend that the office requirement 
imposed by Section 470 can be read in a manner that 
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does not implicate the P&I Clause, that is, an “office for 
the transaction of law business” requires only an ad-
dress for accepting personal service, which “might” be 
satisfied by designating an agent for the service of le-
gal papers. See Appellants’ Br. at 25. Alternatively, Ap-
pellants contend, if this Court does determine that the 
statute discriminates against nonresident attorneys, 
the office requirement still does not violate the Clause 
as it imposes an “incidental burden on the ability of 
nonresident attorneys to practice in New York courts” 
substantially related to sufficient state interests – ser-
vice of legal papers and “enabling the New York courts 
to adjudicate [service related] disputes.” Appellants’ 
Br. at 20-21. 

 Preliminarily, we note that with respect to New 
York residents the Judiciary Law does not impose a 
specific obligation on an attorney to maintain an office 
for the transaction of law business in New York. See 
Lichtenstein v. Emerson, 171 Misc. 2d 933, 656 
N.Y.S.2d 180, 182 (N.Y. Sup. Ct. 1997), affirmed, 251 
A.D.2d 64, 674 N.Y.S.2d 298 (1st Dep’t 1998) (uphold-
ing constitutionality of Section 470 but noting that a 
resident attorney may utilize her home as an office). 
The New York Civil Practice Law and Rules of Profes-
sional Conduct require, of course, that an attorney be 
adequately equipped to maintain a certain level of ac-
cessibility and communication with clients, but a re-
view of those laws yields no authority specifically 
requiring New York residents to maintain any office at 
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all.2 A New York attorney, therefore, may set up her “of-
fice” on the kitchen table in her studio apartment and 
not run afoul of New York law. 

 As to nonresident attorneys, however, Section 470 
mandates that they shoulder the additional obligation 
to maintain some sort of separate office premises 
within the state. In particular, the New York Supreme 
Court and its Appellate Division courts – the New York 
Court of Appeals having yet to address this issue – 
have never interpreted Section 470’s office require-
ment to be satisfied by something less that the mainte-
nance of physical office space in New York state. See, 
e.g., Kinder Morgan Energy Partners, LP v. Ace Am. Ins. 
Co., 51 A.D.3d 580, 859 N.Y.S.2d 135, 135 (1st Dep’t 
2008) (affirming lower court’s order dismissing with-
out prejudice action commenced by nonresident attor-
ney who did not maintain a “local office”); Elm Mgmt. 
Corp. v. Sprung, 33 A.D.3d 753, 823 N.Y.S.2d 187, 188 
(2d Dep’t 2006) (noting that failure to maintain a bona 
fide office is “noncompliance by the plaintiff ’s coun-
sel”); Keenan v. Mitsubishi Estate, N.Y., Inc., 228 A.D.2d 
330, 644 N.Y.S.2d 241, 242 (1st Dep’t 1996) (reversing 
a dismissal under Section 470 where a New Jersey law 
firm had “entered into a reciprocal satellite office shar-
ing agreement with a firm located” in New York 
County); In re Larsen, 182 A.D.2d 149, 587 N.Y.S.2d 39, 
43 (2d Dep’t 1992) (post office box is insufficient to sat-
isfy Section 470); Application of Tang, 39 A.D.2d 357, 

 
 2 Rule of Professional Conduct 1.15 requires an attorney to 
maintain complete and accurate books and records, but nothing 
in that Rule requires an attorney to maintain an “office.” 
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333 N.Y.S.2d 964, 966 (1st Dep’t 1972) (“[T]o practice 
here an attorney must be resident here or a resident of 
an adjoining State who commutes to his office here.” 
(emphasis added)); Lichtenstein, 656 N.Y.S.2d at 181 
(interpreting Section 470 as requiring a “bona fide of-
fice” and finding that counsel had failed to comply with 
Section 470 where he maintained as an office a room 
in the basement of a restaurant owned by a corpora-
tion in which he was a shareholder); Rosenberg v. 
Johns-Manville Sales Corp., 99 Misc. 2d 554, 416 
N.Y.S.2d 708, 711 (N.Y. Sup. Ct. 1979) (concluding that 
an “office” is established only where a partner, rather 
than an associate, is admitted to the New York State 
Bar and practicing out of a New York office); see also 
Brennan, Repeal Judiciary Law § 470, 62 N.Y.S.B.J. 20, 
21 (Jan. 1990) (noting that Section 470’s predecessor, 
chapter 43, “can be viewed, essentially, as an accommo-
dation of ‘commuters’ ”). This additional obligation car-
ries with it significant expense – rents, insurance, staff, 
equipment inter alia – all of which is in addition to the 
expense of the attorney’s out-of-state office, assuming 
she has one.3 

 
 3 Although a nonresident attorney could also potentially ful-
fill the requirement via an “of counsel” arrangement, such an ar-
rangement is nearly equally as burdensome in that it carries with 
it additional malpractice exposure for the New York firm, which 
may demand compensation from the nonresident attorney in ex-
change for establishing an “of counsel” relationship. This is as-
suming, of course, that a nonresident attorney can find a local 
firm willing to commit to such a relationship. 
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 In the face of the prevailing authority from New 
York’s lower courts and for the reasons explained be-
low, there is no question that resolution of this appeal 
turns on the meaning of “office for the transaction of 
law business” as used in N.Y. Judiciary Law § 470. Ap-
pellants, seeking to persuade us that the statute is not 
so onerous as to be unconstitutional, argue that this 
Court need not read the phrase to require a physical 
office space with a desk, a telephone, and staff, but ra-
ther may hold that the language can permissibly be 
read to require merely an address at which a nonresi-
dent attorney may be served legal papers. Alterna-
tively, Appellants maintain that the designation of an 
agent in New York to receive service of papers “might 
even suffice.” These arguments, however, are not sup-
ported by the New York precedent discussed above. 
Moreover, the absence of authority from New York’s 
highest court does not provide us license to disregard 
lower court rulings nor to analyze the question as 
though we were presented with a blank slate. See 
Statharos v. N.Y. City Taxi & Limousine Comm’n, 198 
F.3d 317, 321 (2d Cir. 1999) (“While we are not strictly 
bound by the decision of the Appellate Division, it is 
nevertheless a well-established principle that the rul-
ing of ‘an intermediate appellate state court . . . is a 
datum for ascertaining state law which is not to be dis-
regarded by a federal court unless it is convinced by 
other persuasive data that the highest court of the 
state would decide otherwise.’ ” (quoting West v. Am. 
Tel. & Tel. Co., 311 U.S. 223, 237, 61 S. Ct. 179, 85 L. Ed. 
139 (1940))); see also Windsor v. United States, 699 F.3d 
169, 177 (2d Cir. 2012). 
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 We also note that the term “office,” by itself,  
although not exactly pellucid, implies more than just 
an address or an agent appointed to receive process.4 
And the statutory language that modifies “office” – “for 
the transaction of law business” – may further narrow 
the scope of permissible constructions. In light of New 
York’s existing jurisprudence, for a federal court to con-
strue the statute such that the word “office” means ei-
ther an in-state agent authorized to receive process or 
simply an address for service of papers will take us far 
beyond the limits of statutory construction that would 
comfortably apply here. In sum, as it stands, it appears 
that Section 470 discriminates against nonresident at-
torneys with respect to their fundamental right to 
practice law in the state and, by virtue of that fact, its 
limitations on non-resident attorneys implicate the 
Privileges and Immunities Clause. Absent a control-
ling interpretation of Section 470 by the New York 
Court of Appeals, this Court is left to predict how that 
court would construe the critical language in Section 
470 – a task, under the circumstances, we prefer to 
avoid until it becomes necessary for us to undertake it. 

 “[T]he Supreme Court in Arizonans for Official 
English v. Arizona, 520 U.S. 43, 117 S. Ct. 1055, 137 

 
 4 In its definition most relevant to these circumstances, the 
Oxford English Dictionary defines “office” as “[a] room, set of 
rooms, or building used as a place of business for non-manual 
work; a room or department for clerical or administrative work.” 
“Office, n.” Definition, OED Online (3d ed. Mar. 2014) (Apr. 3, 2014), 
http://www.oed.com/view/Entry/130640?rskey=pvVa8b&result=2&is 
Advanced=false. 
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L. Ed. 2d 170 (1997), urged the federal courts of ap-
peals to use certification in order to avoid deciding con-
stitutional questions unnecessarily or prematurely.” 
Tunick v. Safir, 209 F.3d 67, 72 (2d Cir. 2000). We 
should, therefore, “consider certifying in more in-
stances than had previously been thought appropriate, 
and do so even when the federal courts might think 
that the meaning of a state law is ‘plain.’ ” Id. at 73. We 
have also previously made clear that “[w]hether our 
Court agrees or disagrees with the Court of Appeals’ 
construction of New York law is of no moment.” Por-
talatin v. Graham, 624 F.3d 69, 89 (2d Cir. 2010). “Nei-
ther this Court nor any other federal tribunal has any 
authority to place a construction on a state statute dif-
ferent from the one rendered by the highest court of 
the State.” Johnson v. Fankell, 520 U.S. 911, 916, 117 
S. Ct. 1800, 138 L. Ed. 2d 108 (1997). “More, it would 
be perverse for a federal court to discourage a state 
court from searching for ‘every reasonable construc-
tion’ of a state statute to ‘save [the] statute from un-
constitutionality.’ ” Portalatin, 624 F.3d at 90 (quoting 
Skilling v. United States, 561 U.S. 358, 130 S. Ct. 2896, 
2929-30, 177 L. Ed. 2d 619 & n.41 (2010)). 

 “Under Second Circuit Local Rule 27.2, we may 
certify to the New York Court of Appeals determinative 
questions of New York law [that] are involved in a case 
pending before [us] for which no controlling precedent 
of the Court of Appeals exists.” Osterweil v. Bartlett, 
706 F.3d 139, 142 (2d Cir. 2013) (internal quotation 
marks omitted). Prior to doing so, we must first deter-
mine “(1) whether the New York Court of Appeals has 
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addressed the issue and, if not, whether the decisions 
of other New York courts permit us to predict how the 
Court of Appeals would resolve it; (2) whether the 
question is of importance to the state and may require 
value judgments and public policy choices; and (3) 
whether the certified question is determinative of a 
claim before us.” Id. (quoting Barenboim v. Starbucks 
Corp., 698 F.3d 104, 109 (2d Cir. 2012)) (internal quo-
tation marks omitted).5 

 Applying the factors noted above, we determine 
that the Court of Appeals has not issued any opinion 
addressing the constitutionality of Section 470, nor has 
it specifically construed the term “office for the trans-
action of law business.” Moreover, in light of the poten-
tial that the requirements in Section 470 violate the 
P&I Clause, we cannot predict at this time, based on 
the current decisions of other New York courts, how the 
New York Court of Appeals will interpret the statute. 

 We next consider “the importance of the issue to 
the state,” Runner v. N.Y. Stock Exchange, 568 F.3d 383, 
388 (2d Cir. 2009) (quotation and internal quotation 
marks omitted), and “whether it is the kind of question 
that ‘may require value judgments and public policy 
choices,’ ” Osterweil, 706 F.3d at 143 (quoting Baren-
boim, 698 F.3d at 109). The requirements imposed on a 

 
 5 We have noted, however, that “[c]ertification . . . is not 
proper where the question does not present a complex issue, there 
is no split of authority and sufficient precedents exist for us to 
make [a] determination.” Tinelli v. Redl, 199 F.3d 603, 606 n.5 (2d 
Cir. 1999) (quoting McCarthy v. Olin Corp., 119 F.3d 148, 153-54 
(2d Cir. 1997)) (internal quotation marks omitted). 
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nonresident attorney to be able to practice law in New 
York are important to the state and clearly implicate 
value judgments and policy choices – ones that should 
not be ceded to a federal court of appeals when it is 
unnecessary to do so in the first instance. Additionally, 
remedies imposed for an attorney’s failure to comply 
with Section 470 will have a serious impact on both 
lawyers and litigants themselves. For example, non-
compliance with Section 470’s requirements may re-
sult in dismissal of a complaint filed by the 
noncompliant nonresident attorney, see Lichtenstein v. 
Emerson, 251 A.D.2d 64, 674 N.Y.S.2d 298, 298 (1st 
Dep’t 1998), or disciplinary charges against that attor-
ney, see In re Larsen, 587 N.Y.S.2d at 43. Given the 
gravity of these penalties and the many thousands of 
attorneys licensed to practice in New York courts who 
stand to be affected by a decision concerning the con-
stitutionality of Section 470, the issue meets the sec-
ond requirement for certification. 

 Finally, we consider “the capacity of certification 
to resolve the litigation.” Runner, 568 F.3d at 388. As 
this case now stands, whether Section 470 survives 
constitutional scrutiny depends on the construction of 
the in-state office requirement imposed on nonresident 
attorneys. If the New York Court of Appeals accepts 
and answers our certified question(s), that answer, in 
all likelihood, dictates the outcome of the constitu-
tional privileges and immunities analysis we have 
commenced and must complete as we decide the ap-
peal before us. 
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CONCLUSION 

 Because it is “our preference that states determine 
the meaning of their own laws in the first instance,” 
Joseph v. Athanasopoulos, 648 F.3d 58, 68 (2d Cir. 
2011), we respectfully certify the following question to 
the New York Court of Appeals: 

 Under New York Judiciary Law § 470, 
which mandates that a nonresident attorney 
maintain an “office for the transaction of law 
business” within the state of New York, what 
are the minimum requirements necessary to 
satisfy that mandate? 

 The New York Court of Appeals may, of course, ex-
pand, alter, or reformulate this question as it deems 
appropriate. See Kirschner v. KPMG LLP, 590 F.3d 186, 
195 (2d Cir. 2009). 

 It is hereby ORDERED that the Clerk of the Court 
transmit to the Clerk of the New York Court of Appeals 
a certificate in the form attached, together with a copy 
of this opinion and a complete set of the briefs, appen-
dices, and record filed by the parties in this Court. This 
panel will retain jurisdiction to decide the case once we 
have the benefit of the views of the New York Court of 
Appeals or once that court declines to accept certifica-
tion. It is further ORDERED that the parties bear 
equally any fees and costs that may be imposed by the 
New York Court of Appeals. 
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CERTIFICATE 

 The following question is hereby certified to the 
New York Court of Appeals pursuant to Second Circuit 
Local Rule 27.2 and New York Compilation of Codes, 
Rules, and Regulations, title 22, section 500.27(a), as 
ordered by the United States Court of Appeals for the 
Second Circuit: 

 Under New York Judiciary Law § 470, 
which mandates that a nonresident attorney 
maintain an “office for the transaction of law 
business” within the state of New York, what 
are the minimum requirements necessary to 
satisfy that mandate? 
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OPINION 

MEMORANDUM – DECISION and ORDER 

I. INTRODUCTION 

 Plaintiff Ekaterina Schoenefeld (“Plaintiff ”) filed 
this action for equitable relief pursuant to 42 U.S.C. 
§ 1983 in the Southern District of New York on April 1, 
2008. See Complaint (Dkt. No. 1) ¶ 2. Plaintiff alleges 
that New York Judiciary Law Section 470 (McKinney 
2010) (“Section 470”) is unconstitutional on its face and 
as applied because it violates Article IV, section 2 of the 
United States Constitution (“Privileges and Immuni-
ties Clause”); the Equal Protection Clause of the Four-
teenth Amendment; and Article I, section 8 of the 
Constitution (“Commerce Clause”). See Amended Com-
plaint (Dkt. No. 4) ¶¶ 2, 23, 27, 29. Plaintiff brought 
this action naming thirty-seven Defendants, including 
the State of New York (“New York”); Andrew M. Cuomo 
in his official capacity as Attorney General for the 
State of New York; the New York Supreme Court, Ap-
pellate Division, Third Judicial Department (“Appel-
late Division, Third Department”); all Justices of the 
Appellate Division, Third Department; Michael J. No-
vack in his official capacity as Clerk of the Appellate 
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Division, Third Department; the Committee on Profes-
sional Standards of New York Supreme Court, Appel-
late Division (“Committee on Professional Standards”); 
the Third Judicial Department and its Members; and 
John Stevens in his official capacity as Chairman of 
the Committee on Professional Standards (collectively, 
“Defendants”). Am. Compl. ¶ 7. 

 On April 16, 2009, Defendants’ Motion to transfer 
this action to the Northern District of New York under 
28 U.S.C. § 1404(a) was granted for the convenience of 
Defendants. See Memorandum and Order (Dkt. No. 
17). On June 16, 2009, Defendants filed a Motion to 
dismiss for failure to state a claim upon which relief 
can be granted and for lack of subject matter jurisdic-
tion because the claims were not ripe for review. See 
Memorandum of Law in Support of Motion to Dismiss 
(Dkt. No. 20-2) (“Mem. Supp. Mot. to Dismiss”). On Feb-
ruary 8, 2010, the Court found that Plaintiff ’s claims 
were ripe but granted the Motion to dismiss with re-
spect to Defendants New York, Appellate Division, 
Third Department; and Committee on Professional 
Standards; and dismissed in their entirety Plaintiff ’s 
claims against all Defendants under the Fourteenth 
Amendment and the Commerce Clause. Memoran-
dum-Decision and Order (Dkt. No. 32) (“February 2010 
Order”) at 12. The February 2010 Order did, however, 
permit Plaintiff to proceed with her claims against the 
remaining Defendants under the Privileges and Im-
munities Clause. Id. 

 Now before the Court are Defendants’ and Plain-
tiff ’s Motions for summary judgment, which were both 
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filed on December 15, 2010. Dkt. Nos. 62, 64. On Janu-
ary 18, 2011, Defendants filed a Response to Plaintiff ’s 
motion for summary judgment (“Defendants’ Response”); 
and Plaintiff filed a Response to Defendants’ motion 
for summary judgment (“Plaintiff ’s Response”). Dkt. 
Nos. 65, 70. On January 24, 2011, both Defendants and 
Plaintiff filed Reply Memoranda. Dkt. Nos. 72, 73 (“De-
fendants’ Reply” and “Plaintiff ’s Reply,” respectively). 
For the reasons discussed below, Defendants’ Motion 
for summary judgment is denied, and Plaintiff ’s Mo-
tion for summary judgment is granted. 

 
II. BACKGROUND 

A. Plaintiff ’s Claims and the Present Sec-
tion 470 

 Plaintiff is a 2005 graduate of Rutgers University 
School of Law-Newark and is licensed to practice law 
in the states of New York, New Jersey, and California. 
See Am. Compl. ¶ 5; Defendants’ Statement of Material 
Facts (Dkt. No. 62-1) (“Def. Stat. Mat. Facts”) ¶ 1. 
Plaintiff maintains her residence and law office in 
Princeton, New Jersey, which is an hour-long commute 
from the New York state line and New York City. Id. 
¶ 6; Def. Stat. Mat. Facts ¶ 1. Plaintiff states that while 
attending a continuing legal education course, entitled 
Starting Your Own Practice, she learned that under 
Section 470, nonresident attorneys may not practice 
law in New York without maintaining an office located 
in New York. See Am. Compl. ¶ 17. 
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 Section 470, which does not apply to attorneys who 
reside in New York, provides: “A person, regularly ad-
mitted to practice as an attorney and counselor, in the 
courts of record of this state, whose office for the trans-
action of law business is within the state, may practice 
as such attorney or counsellor, although he resides in 
an adjoining state.” N.Y. JUDICIARY LAW § 470 (McKin-
ney 2010). Section 470 continues to be enforced by 
Defendants and by New York courts. See Plaintiff ’s 
Statement of Material Facts (Dkt. No. 64-1) (“Pl. Stat. 
Mat. Facts”) ¶ 8; Schoenefeld Decl. (Dkt. No. 64-3), Exs. 
E, G, H (Def. Resp. Req. Admis. ¶¶ 3, 7). Plaintiff is un-
able to practice law in New York, despite her full com-
pliance with all requirements applicable to attorneys 
residing in New York, because she does not maintain 
an office in New York. See Am. Compl. ¶ 19; Def. Stat. 
Mat. Facts ¶ 1; Answer (Dkt. No. 33) ¶ 4. Section 470 
has not yet been enforced against Plaintiff; however, 
Plaintiff claims that because she has no office in New 
York, the law has forced her to refrain from represent-
ing clients when doing so would require her to practice 
in New York courts. See Plaintiff ’s Memorandum of 
law in support of Motion for Summary Judgment (Dkt. 
No. 64-2) (“Pl. Mem. Supp. S. J.”) at 5. 

 
B. Legislative History of Section 470 

 Chapter 43, the original version of Section 470, 
was first enacted on March 22, 1862. Schoenefeld Decl., 
Ex. F. At that time, state law provided that only New 
York residents could be admitted to practice law in 
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New York.1 Schoenefeld Decl., Ex. L. Prior to the enact-
ment of Chapter 43, this rule applied to New York at-
torneys who moved to another state; thus, a New York 
attorney who moved outside of the state automatically 
lost the right to practice law in New York. Id. Chapter 
43 provided a limited exception to the rule that only 
New York residents could be admitted to practice law 
in New York: 

 Any regularly admitted and licensed at-
torney of . . . this State, and whose only office 
for the transaction of law business is within 
this state, may practice as such attorney in 
any of the courts of this State notwithstand-
ing he may reside in a state adjoining the 
state of New York, provided that this act shall 
extend only to attorneys who have been . . . 
admitted to practice in the Courts of this 
State, and who reside out of the State of New 
York, and that service of papers which might 
according to the practice of the Courts of this 
State, be made upon said attorney at his resi-
dence, if the same were within the state of 
New York, shall be sufficient if made upon 
him . . . directed to said attorney at his office 
. . . and such service shall be equivalent to per-
sonal service at the office of such attorney. 

Id. Thus, Chapter 43 specifically allowed attorneys 
who were already licensed in New York to continue to 

 
 1 This requirement was later held unconstitutional by the 
New York Court of Appeals. Matter of Gordon, 48 N.Y.2d 266, 271, 
397 N.E.2d 1309, 422 N.Y.S.2d 641, (1979) (citations omitted). 
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practice in New York courts, so long as their only office 
for the practice of law was located in New York. Id. 

 In 1866, Chapter 43 was reenacted as Chapter 173 
to eliminate the requirement that a nonresident attor-
ney’s only office be in New York for that attorney to 
practice law in-state. Schoenefeld Decl., Ex. F (L. 1866, 
ch. 175, § 1 (6 Edm., 706)). Chapter 173 stated: 

 Any regularly admitted or licensed attor-
ney or counselor of . . . this state, and whose 
office for the transaction of law business is 
within this state, may practice as such attor-
ney or counselor in any of the courts of this 
state, notwithstanding he may reside in a 
state adjoining the State of New York; pro-
vided, that service of papers, which might . . . 
be made upon him by depositing the same in 
the post-office . . . directed to said attorney at 
his office . . . and such service shall be equiva-
lent to personal service at the office of such 
attorney. 

Id. In 1877, Chapter 173 was again reenacted as § 60 
of the New Code of Civil Procedure, which provided 
that: 

 A person, regularly admitted to practice 
as attorney and counselor, in the courts of rec-
ord of the State, whose office for the trans- 
action of law business is within the State, may 
practice as such attorney or counselor, al- 
though he resides in an adjoining state. But 
service of a paper, which might be made upon 
him at his residence, if he was a resident of 
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the State, may be made upon him, by depos- 
iting the paper in the city or town where his 
office is located, properly inclosed [sic] in a 
postpaid wrapper, directed to him at his office. 
A service thus made is equivalent to personal 
service upon him. 

Id. (Code Civ. P., § 60 (1877)). 

 The statute was later divided in 1908, by the 
Board of Statutory Compilation, and the first sentence 
of § 60 became Section 470, while the balance of the 
statute was retained in the Code of Civil Procedure. 
See Board of Statutory Consolidation, cmt. 29 to § 60 
(1908). Section 470 was officially enacted in 1909, later 
reenacted in 1945, and remains in the same form to-
day: “A person, regularly admitted to practice as an at-
torney and counsellor, in the courts of record of this 
state, whose office for the transaction of law business 
is within the state, may practice as such attorney or 
counsellor, although he resides in an adjoining state.” 
Attorneys who reside in New York, by contrast, are per-
mitted under New York law to have only offices located 
outside the state of New York if they so choose, or to 
maintain no office outside of the state in which they 
reside. 

 
III. STANDARD OF REVIEW 

 Summary judgment is granted if “the pleadings, 
depositions, answers to interrogatories, and admis-
sions on file, together with the affidavits, if any, show 
that there is no genuine issue as to any material fact 
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and that the moving party is entitled to a judgment as 
a matter of law.” FED. R. CIV. P. 56(c). There is a genu-
ine issue of material fact only if the evidence shows 
that a reasonable jury could return a verdict for the 
nonmoving party. Anderson v. Liberty Lobby, Inc., 477 
U.S. 242, 248, 106 S. Ct. 2505, 91 L. Ed. 2d 202 (1986). 
To decide a motion for summary judgment, all reason-
able evidentiary inferences must be made in favor of 
the nonmoving party. See id. at 255; City of Yonkers v. 
Otis Elevator Co., 844 F.2d 42, 45 (2d Cir. 1988). 

 The moving party bears the initial burden of 
demonstrating the absence of a genuine issue of mate-
rial fact. See Celotex Corp. v. Catrett, 477 U.S. 317, 323, 
106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986). Once the 
moving party has properly supported its motion, the 
burden shifts to the nonmoving party to show the ex-
istence of a genuine dispute for trial. See Anderson, 
477 U.S. at 250. The nonmoving party must provide 
sufficient and specific facts demonstrating the genuine 
issues for trial, and may not rely on conclusory or spec-
ulative allegations to make such a showing. See Matsu-
shita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 
574, 586, 106 S. Ct. 1348, 89 L. Ed. 2d 538 (1986); First 
Nat’l Bank of Az. v. Cities Serv. Co., 391 U.S. 253, 288, 
88 S. Ct. 1575, 20 L .Ed. 2d 569 (1968); Golden Pacific 
Bancorp. v. F.D.I.C., 375 F.3d 196, 200 (2d Cir. 2004). 
Summary judgment should be granted “against a 
party who fails to make a showing sufficient to estab-
lish the existence of an element essential to that 
party’s case, and on which that party will bear the bur-
den of proof at trial.” Celotex, 477 U.S. at 322. 
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IV. DISCUSSION 

 The Privileges and Immunities Clause provides 
that “[t]he Citizens of each State shall be entitled to all 
Privileges and Immunities of Citizens in the several 
States.” U.S. CONST. art. IV, § 2. The purpose of the 
Privileges and Immunities Clause is to “fuse into one 
Nation a collection of independent, sovereign States.” 
Toomer v. Witsell, 334 U.S. 385, 395, 68 S. Ct. 1156, 92 
L. Ed. 1460 (1948). The Supreme Court has tradition-
ally interpreted the Privileges and Immunities Clause 
to prevent a state from imposing an unreasonable bur-
den on citizens of other states to (1) conduct business, 
or pursue a common calling within the state; (2) to own 
private property within the state; and (3) to gain access 
to the courts of the states. See Baldwin v. Fish & Game 
Comm’n of Mont., 436 U.S. 371, 383, 98 S. Ct. 1852, 56 
L. Ed. 2d 354 (1978) (citing Ward v. Maryland, 79 U.S. 
418, 20 L. Ed. 449 (1871); Blake v. McClung, 172 U.S. 
239, 19 S. Ct. 165, 43 L. Ed. 432 (1898); Canadian 
Northern R. Co. v. Eggen, 252 U.S. 553, 40 S. Ct. 402, 64 
L. Ed. 713 (1920)). 

 The Privileges and Immunities Clause, however, is 
“not an absolute” – in other words, it does not wholly 
prohibit a state from using residency to distinguish be-
tween persons. Toomer, 334 U.S. at 396. “Only with re-
spect to those ‘privileges’ and ‘immunities’ bearing 
upon the vitality of the Nation as a single entity must 
the State treat all citizens, resident and nonresident, 
equally.” Baldwin, 436 U.S. at 383 (holding that the 
right to have a hunting license is not “fundamental” 
under the Privileges and Immunities Clause because 
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access to elk hunting is not necessary to promote inter-
state harmony). Therefore, the Privileges and Immun-
ities Clause is implicated only if a state (1) infringes 
on a fundamental right or privilege, which promotes 
interstate harmony, and (2) the state infringes on that 
right on the basis of state residency. See Supreme 
Court of New Hampshire v. Piper, 470 U.S. 274, 284, 
105 S. Ct. 1272, 84 L. Ed. 2d 205 (1985); Baldwin, 436 
U.S. at 379. If a state statute does not infringe on a 
fundamental right, or if the discrimination it effects is 
not based on residency within that state, a challenge 
to the statute under the Privileges and Immunities 
Clause must fail. See Piper, 470 U.S. at 284. 

 A finding that a state deprives a nonresident of a 
fundamental privilege does not end the inquiry. Id. Ra-
ther, the state is then afforded the opportunity to 
demonstrate (1) a substantial interest for the discrim-
ination, and (2) that the means used bear a close or 
substantial relation to that interest. See Piper, 470 U.S. 
at 284. Additionally, in addressing the latter prong, the 
Court must consider “the availability of less restrictive 
means” to advance that interest. Id. 

 Plaintiff claims that Section 470 infringes on her 
right to practice law in New York in violation of the 
Privileges and Immunities Clause. Am. Compl. ¶ 23. 
Plaintiff claims that Section 470 effectively imposes a 
residency requirement on nonresident attorneys be-
cause it conditions the practice of law in New York on 
maintaining an office in New York. See id. ¶ 21. Plain-
tiff further asserts that this requirement serves no 
substantial state interest and unnecessarily prevents 
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her from practicing law in New York, despite the fact 
that she meets all of the requirements imposed on at-
torneys who are New York residents. See id. ¶ 22. Spe-
cifically, Plaintiff argues that Defendants can offer no 
substantial reason for Section 470’s discrimination 
against nonresident attorneys, that state court deci-
sions have shown no valid purpose for Section 470 and 
inconsistent interpretations of the statute have re-
sulted, and that Section 470 is an artificial trade bar-
rier for nonresident attorneys admitted to practice law 
in New York. See Pl. Mem. Supp. S.J. at 10-21. Plaintiff 
seeks the following declaratory and injunctive relief: 
1) an order declaring Judiciary Law Section 470 uncon-
stitutional; 2) an order permanently enjoining Defen- 
dants from enforcing the law; and 3) an award of costs 
and reasonable attorneys’ fees. Id. 

 Defendants argue in their Motion for summary 
judgment that Section 470 does not impose a residency 
requirement, and that therefore review under the Priv-
ileges and Immunities Clause is not triggered. Defen- 
dants’ Memorandum of law in support of Motion for 
Summary Judgment (“Def. Mem. Supp. S.J.”) (Dkt. No. 
62-2) at 4-10. In the alternative, Defendants argue that 
even if review under the Privileges and Immunities 
Clause is triggered, (1) the state has a substantial  
interest in ensuring that nonresident attorneys are 
amenable to in-state service of process and available 
for court proceedings and contact by interested parties; 
and (2) Section 470 bears a substantial relation to this 
state interest because it employs the least restrictive 
means of achieving this interest. Id. at 11-13. 
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A. Fundamental Right 

 In order to implicate the Privileges and Immuni-
ties Clause, Section 470 must deprive nonresidents of 
a fundamental right or privilege. See Baldwin, 436 U.S. 
at 388. A fundamental right within the meaning of the 
Privileges and Immunities Clause is one that promotes 
interstate harmony. See Piper, 470 U.S. at 284; Bald-
win, 436 U.S. at 388. The privilege at issue in the pre-
sent case is the right to practice law, which, Defendants 
argue, is not implicated by Section 470. See Def. Mem. 
Supp. S.J. at 10. 

 “[O]ne of the privileges which the Clause guaran-
tees to citizens of State A is that of doing business in 
State B on terms of substantial equality with the citi-
zens of that State.” Toomer, 334 U.S. at 396. The Su-
preme Court has long held that “the pursuit of a 
common calling is one of the most fundamental of 
those privileges protected by the Clause.” United Bldg. 
& Constr. Trades Council of Camden Cnty. & Vicinity v. 
Mayor & Council of City of Camden, 465 U.S. 208, 219, 
104 S. Ct. 1020, 79 L. Ed. 2d 249 (1984). The practice 
of law has long been held to be a fundamental right 
within the meaning of the Privileges and Immunities 
Clause because the profession has both a commercial 
and noncommercial role in the United States. See Bar-
nard v. Thorstenn, 489 U.S. 546, 553, 109 S. Ct. 1294, 
103 L. Ed. 2d 559 (1989); Piper, 470 U.S. at 281; cf. Par-
nell v. Supreme Court of Appeals of W.Va., 110 F.3d 
1077, 1081-82 (4th Cir. 1997) (holding that sponsoring 
applicants for pro hac vice admission to practice law is 



App. 87 

 

not a core component of the fundamental right to prac-
tice law). 

 
B. Discrimination on the Basis of Residency 

 As the practice of law is plainly a fundamental 
right under the Privileges and Immunities Clause, the 
Court must now determine whether Section 470 imper-
missibly infringes upon that right on the basis of state 
residency. Defendants argue that Section 470 does not 
trigger privileges and immunities review because it 
imposes an office requirement, not a residency require-
ment, on nonresident attorneys seeking to practice law 
in New York. See Defs.’ Reply at 5. However, the Privi-
leges and Immunities Clause has “consistently [been] 
interpreted to prevent a State from imposing discrim-
inatory burdens on nonresidents, whether by means of 
artificial trade barriers in the form of unequal licens-
ing fees, taxes imposed on out-of-State vendors, or 
employment preferences granted only to residents.” 
Matter of Gordon, 48 N.Y.2d at 271 (citations omitted). 
Although Section 470 imposes an office requirement 
rather than a residency requirement on out-of-state at-
torneys, that does not necessitate failure of Plaintiff ’s 
claims under the Privileges and Immunities Clause. 

 The Supreme Court has found state statutes vio-
lative of the Privileges and Immunities Clause where 
such statutes either discriminated against nonresidents 
by placing an additional cost on conducting business 
in-state, or prevented nonresidents from obtaining em-
ployment in-state. See Hicklin v. Orbeck, 437 U.S. 518, 
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98 S. Ct. 2482, 57 L. Ed. 2d 397 (1978) (finding Alaska 
statute unconstitutional because it contained a state 
resident hiring preference for all employment relating 
to development of the state’s oil resources); Toomer, 
334 U.S. at 385 (finding South Carolina statute uncon-
stitutional where it required nonresident fishermen to 
pay a license fee of $2500 for each shrimp boat owned, 
while residents were required to pay $25 for each 
shrimp boat owned); Ward v. Maryland, 79 U.S. 418, 20 
L. Ed. 449 (1871) (finding Maryland statute unconsti-
tutional where it required nonresidents to pay $300 
per year for a license to trade in goods not manufac-
tured in Maryland, while residents were only required 
to paid a fee within the range of $12 to $150). See also 
United Bldg. & Constr., 465 U.S. at 208 (finding a city 
ordinance unconstitutional under the Privileges and 
Immunities Clause where it required at least forty per-
cent of employees of contractors on city construction 
projects to be city residents). 

 Similarly, Section 470 places an additional thresh-
old cost on all nonresidents wishing to practice law in 
New York – an additional threshold cost that resident 
attorneys are not required to incur. A resident attorney 
of New York may operate an office for the practice of 
law out of his home or residence. See Lichtenstein v. 
Emerson, 171 Misc. 2d 933, 656 N.Y.S.2d 180, 182 (Sup. 
Ct. 1997). Conversely, a nonresident attorney must 
maintain, at minimum, both her residence in another 
state and an office in New York. See id. A nonresident 
attorney may be required to pay property taxes and 
rent or mortgage payments on her home, on an office 
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maintained in New York, and potentially on an office 
maintained in her home state, whereas a New York 
resident attorney may only be required to pay taxes on 
her home. This imposes a financial burden far surpas-
sing that imposed by either the licensing fee disparity 
of $2475 found unconstitutional in Toomer, or the 
$288 fee disparity found unconstitutional in Ward. Cf. 
Toomer, 334 U.S. at 385; Ward, 79 U.S. at 418. The ad-
ditional costs that nonresident attorneys incur in order 
to practice law in New York impose a significant bur-
den on those who wish to practice law in multiple 
states. Cf. Matter of Gordon, 48 N.Y.2d at 272 (stating 
that attorneys who wished to practice law in multiple 
states were “foreclosed from doing so” by the now- 
unconstitutional New York residency requirement for 
admission). Section 470 thus effectively precludes a 
number of nonresident attorneys from practicing law 
in New York, regardless of whether they have complied 
with all requirements imposed on residents to practice 
law in New York. All of these factors support a conclu-
sion that Section 470 infringes on the right to practice 
law in New York on the basis of residency and is there-
fore discriminatory under the Privileges and Immuni-
ties Clause. 

 In Frazier v. Heebe, 482 U.S. 641, 654-55, 107 S. Ct. 
2607, 96 L. Ed 2d 557 (1987), the Supreme Court held, 
without addressing its constitutionality, that a similar 
office requirement imposed by a local Louisiana dis-
trict court rule was “unnecessary and irrational.” 482 
U.S. at 646. While Frazier involved a challenge pursu-
ant to the supervisory authority of the Supreme Court 
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over lower federal courts, rather than a challenge pur-
suant to the Privileges and Immunities Clause, the Su-
preme Court specifically found that the rule’s in-state 
office requirement was improper because (1) it permit-
ted resident lawyers to maintain their only offices out-
side the state, in spite of the fact that they were equally 
as unavailable to courts in Louisiana as were nonresi-
dent lawyers with out-of-state offices; and (2) “the mere 
fact that an attorney has an office in Louisiana surely 
does not warrant the assumption that he or she is more 
competent than an out-of-state member of the state.” 
Id. at 649. Similarly, the office requirement imposed by 
Section 470 allows resident lawyers to maintain their 
sole office outside New York, while nonresident attor-
neys who practice in their own states must also main-
tain an office in New York if they wish to practice law 
in New York. 

 Defendants cite Supreme Court of Va. v. Friedman, 
487 U.S. 59, 70, 108 S. Ct. 2260, 101 L. Ed. 2d 56 
(1988), in which the Supreme Court held unconstitu-
tional a residency requirement for admission to the 
Virginia bar without examination. Defs.’ Reply at 5. 
The Friedman Court noted in dicta that an office re-
quirement was a less restrictive means of pursuing a 
state’s objectives than was a residency requirement. 
Id. However, Friedman addressed a constitutional 
challenge to the Virginia residency requirement alone; 
Friedman did not decide the constitutionality of the of-
fice requirement. See Friedman, 487 U.S. at 63, 70. Fur-
thermore, Friedman concerned attorneys who were 
admitted to the bar without examination and does not 
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apply to the case at hand, where the affected class en-
compasses all nonresident attorneys, including those 
who have “shown commitment and familiarity with 
state law by passing the state bar and complying with 
all other state requirements.” February 2010 Order at 
9. Finally, unlike in Friedman, where the office require-
ment applied to all attorneys practicing in Virginia, re-
gardless of residency, the law at issue here applies to 
all nonresident attorneys but not to resident attorneys. 
Friedman, 487 U.S. at 68-69. Because the language re-
lating to the office requirement in Friedman is dicta 
and because that case is distinguishable from the one 
at bar, Friedman does not control here. 

 Defendants also rely on Tolchin v. Supreme Court 
of the State of N.J., 111 F.3d 1099 (3d Cir. 1997), and on 
Parnell, 110 F.3d at 1080-81, in which the Third and 
Fourth Circuits respectively upheld in-state office re-
quirements challenged under the Privileges and Im-
munities Clause. Def. Mem. Supp. S.J. at 8-9; Defs.’ 
Reply at 4-5. Apart from the fact that neither case is 
binding on this Court, both cases are distinguishable 
from the present one. Like the requirement in Fried-
man, the office requirement in Tolchin applied equally 
to nonresidents and residents. See Tolchin, 111 F.3d at 
1107. Likewise, the office requirement in Parnell ap-
plied equally to any resident or nonresident attorneys 
who wished to sponsor other attorneys pro hac vice. See 
Parnell, 110 F.3d at 1079. By contrast, in the present 
case, Section 470’s office requirement applies to all 
nonresident attorneys but not to resident attorneys. 
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See N.Y. JUDICIARY LAW § 470. Unlike the office require-
ments at issue in the cases cited by Defendants, Sec-
tion § 470 does place a discriminatory obstacle in the 
path of nonresidents wishing to practice law in New 
York. 

 Finally, Defendants argue that not only is Section 
470 neutral in its treatment of nonresident attorneys, 
but also that if it is not enforced, New York may dis-
criminate in favor of nonresidents as a result. Defs.’ 
Reply at 5-6. As the primary basis for this argument, 
Defendants cite a New York Supreme Court holding in 
White River Paper Co. v. Ashmont Tissue, Inc., 110 
Misc. 2d 373, 441 N.Y.S.2d 960, 963 (Civ. Ct. 1981), 
stating as follows: 

 It can be argued that to require an office 
in New York (which will necessitate concomi-
tant expenses and tax ramifications) in order 
to appear as attorney of record would have the 
consequence of effectively economically bar-
ring many nonresidents from practicing in 
our courts. As I see it, the answer to this is 
that the requirement of a New York location 
places the nonresident in no different position 
than a resident. The fact that the nonresident 
must also maintain a residence and/or office 
elsewhere does not mean he is being discrim-
inated against in the State of New York. On 
the contrary, if we were to permit him to avoid 
the expenses of a New York location including 
the payment of local taxes, we might be creat-
ing a discriminatory benefit in his favor. 
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However, as Plaintiff points out, absent the office re-
quirement of Section 470, nonresident attorneys would 
still be required to pay taxes on income derived from 
business activities conducted in New York. N.Y. TAX 
LAW § 651(a)(3) (McKinney 2011). 

 Moreover, as noted above, Section 470 discrimi-
nates against nonresident attorneys by requiring them 
to maintain offices in-state even though resident attor-
neys are not required to do the same. Most importantly, 
under Section 470, nonresident attorneys bear a signif-
icant competitive cost that resident attorneys do not: 
whereas “New York resident attorneys may practice 
law out of their basements,” “nonresidents are re-
quired to rent offices in New York (no matters how few 
in number their New York clients may be) in addition 
to maintaining offices and residences in their home 
states.” Pl. Mem. Supp. S.J. at 14. Based on this analy-
sis, the Court concludes that Section 470’s requirement 
that nonresident attorneys maintain an office in-state 
implicates the fundamental right to practice law under 
the Privileges and Immunities Clause. 

 
C. Privileges and Immunities Clause Scru-

tiny 

 Once the Privileges and Immunities Clause is im-
plicated, the analysis is not at an end. Piper, 470 U.S. 
at 284; Toomer, 334 U.S. at 396. A statute may with-
stand scrutiny under the Privileges and Immunities 
Clause if the state is able to show: (1) a substantial 
reason for the difference in treatment; and (2) that the 
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discriminatory practice against nonresidents bears a 
substantial relationship to the state’s objective. See 
Piper, 470 U.S. at 284. The Court must also consider 
the availability of less restrictive means of achieving 
the state’s objective. Id. 

 
1. Substantial State Interest 

 Defendants contend that (1) the need for efficient 
and convenient service of process such that attorneys 
are readily available for court proceedings; (2) the abil-
ity to observe and discipline nonresident attorneys; 
and (3) the remedy of attachment, are all substantial 
state interests advanced by Section 470. See Def. Mem. 
Supp. S.J. at 7. A state has an interest in ensuring that 
its licensed attorneys are amenable to legal service of 
process and to contact by clients, opposing counsel, the 
courts, and other interested parties. See Lichtenstein v. 
Emerson, 251 A.D.2d 64, 64-65, 674 N.Y.S.2d 298 (N.Y. 
App. Div. 1998); see also Matter of Gordon, 48 N.Y.2d at 
274. Plaintiff counters that the legislative history of 
Section 470 does not reveal a valid state interest for 
the provision, but only shows that Section 470 is an 
exception to the original residency requirement that 
was held unconstitutional under the Privileges and 
Immunities Clause. See Pl. Opp’n Def. S.J. at 5 (citing 
Matter of Gordon, 48 N.Y.2d at 273-74). 

 The legislative history of Section 470, as summa-
rized above, indicates that it was intended both as an 
exception to the original residency requirement and a 
means of ensuring effective service of process. See 
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Schoenfeld Decl., Ex. F. This law originally operated as 
a limited exception to the residency requirement that 
was later found unconstitutional. See id.; N.Y. Op. Att’y 
Gen. 338, p. 363-64 (Dec. 10, 1917). All versions of the 
statute, however, have allowed a nonresident attorney 
to practice law in New York only so long as he main-
tained an in-state office. See Schoenefeld Decl. Ex. F 
(Chapter 43; L. 1866, ch. 175, § 1 (6 Edm., 706)) (Code 
Civ. P. § 60 (1877)); N.Y. JUDICIARY LAW § 470. 

 Defendants rely primarily on section 60 of the 
New Code of Civil Procedure to support their argu-
ment that service of process was an underlying inter-
est in the enactment of Section 470. See Def. Mem. 
Supp. S.J. at 6-7. A review of section 60 and the earliest 
versions of the statute – Chapter 43 and Chapter 175 
– bolsters this argument. These statutes specifically 
provided that a nonresident was permitted to practice 
in New York so long as “service of paper” could be made 
at his New York office. See Schoenefeld Decl., Ex. F 
(Chapter 43) (L. 1866, ch. 175, § 1 (6 Edm., 706)) (Code 
Civ. P. § 60 (1877)). See id. Section 470, by contrast, 
does not include any mention of service of process,  
because in 1908 the Board of Statutory Compilation 
considered service of process an element of “practice.” 
See Board of Statutory Consolidation, cmt. 29 to § 60 
(1908). The Board of Statutory Compilation therefore 
removed the first sentence of section 60 to create Sec-
tion 470, and the remainder of the provision, which ref-
erenced service of process, remained as section 60 of 
the 1877 Code of Civil Procedure. See id. The lack of 
reference to service of process in the text of Section 



App. 96 

 

470, however, does not mean that effectuating service 
of process was not a reason for that statute’s enact-
ment. On the contrary, a review of the legislative his-
tory reveals that the desire to facilitate service of 
process for any attorney practicing law within the 
state, whether a resident or nonresident, was a pri-
mary concern that led to the enactment of Section 470. 

 However, to satisfy the requirements of the Privi-
leges and Immunities Clause, the state interest must 
not only be legitimate, but also substantial in order to 
justify the disparate treatment on the basis of resi-
dency. See Piper, 470 U.S. at 284. In Piper, the Supreme 
Court invalidated a state residency requirement for 
the practice of law in-state, finding that there was 
merit to the state’s assertion that nonresident at- 
torneys would be unavailable for court proceedings 
throughout the course of litigation, but that it did not 
give rise to a substantial interest sufficient to with-
stand scrutiny under the Privileges and Immunities 
Clause. See id. at 286-87. The Piper Court reasoned 
first that “a high percentage of nonresidents who took 
the trouble to take the state bar examination and pay 
the annual dues would reside in a place convenient to 
New Hampshire,” and that for lawyers that resided a 
great distance from the State, the courts could still pro-
tect their legitimate interest in ensuring effective ser-
vice of process by requiring the nonresident attorney 
to retain a local attorney to be available for unsched-
uled court proceedings. Id. at 286-87; see also Barnard, 
489 U.S. at 554 (holding that even the Virgin Islands, 
with its unreliable airline and telephone service, could 
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not support a substantial justification for a residency 
requirement based on the need for attorneys to be 
available for unscheduled court proceedings); Frazier, 
482 U.S. at 648-49 (holding that a significant percent-
age of nonresident attorneys that take the state bar 
examination, and pay annual dues to remain a mem-
ber of the bar, will reside in locations convenient to 
that state). Although Piper and Barnard addressed 
residency requirements rather than an office require-
ment, the Supreme Court’s analyses in those cases of 
whether an attorney’s amenability to unscheduled in-
state court proceedings is a substantial state interest 
within the meaning of the Privileges and Immunities 
Clause is instructive for the present case. 

 Furthermore, the Supreme Court in Frazier held 
that ensuring the availability of attorneys to court pro-
ceedings and to contact by interested parties did not 
justify the in-state office requirement imposed by the 
local district court rule in that case. The Frazier Court 
held that if immediate availability of attorneys to court 
proceedings is indeed a substantial state interest,  
an in-state office requirement is not a well-crafted 
remedy. 482 U.S. at 650 (noting that an in-state office 
requirement erroneously presumes a link between an 
in-state office and proximity to a courthouse); see also 
Tolchin, 111 F.3d 1099 (noting that “[a] New Jersey 
resident may need to travel farther and longer than 
someone in New York City” to get to a New Jersey 
courthouse). Section 470 is similarly ineffective at ad-
dressing the state interest advanced by Defendants 
here, as an attorney in New Jersey may be better able 



App. 98 

 

to travel to a court proceeding in New York City than 
would an attorney in Syracuse or Buffalo. Based on the 
precedent set forth above, the Court concludes that 
ensuring attorneys’ ready availability for court pro-
ceedings and contact by interested parties is not a suf-
ficiently substantial interest to withstand scrutiny 
under the Privileges and Immunities Clause. 

 Defendants also cite as a substantial state interest 
the ability of bar admission authorities to observe and 
evaluate an applicant’s character, and the ability for 
a court to discipline nonresident attorneys. See Def. 
Mem. Supp. S.J. at 7 (citing Matter of Gordon, 48 
N.Y.2d at 266, 397 N.E.2d 1309, 422 N.Y.S.2d 641). The 
Court does not find this justification persuasive be-
cause, as the New York Court of Appeals observed in 
Matter of Gordon, an applicant to the bar in New York 
is personally available to the Committee on Character 
and Fitness, and is actually interviewed by one of its 
members before admission to the bar. 48 N.Y.2d at 274 
(noting that the ability and remedies available to  
safeguard against unethical conduct by resident attor-
neys can “be applied with equal force” to nonresident 
attorneys); see also Piper, 470 U.S. at 286 (dismissing a 
similar argument where “[t]he Supreme Court of New 
Hampshire has the authority to discipline all members 
of the bar, regardless of where they reside.”). The Court 
finds, as a matter of law, that this justification does not 
constitute a substantial state interest for Section 470 
under the Privileges and Immunities Clause. 

 The final interest advanced by Defendants to jus-
tify Section 470 is the availability of the remedy of 
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attachment against nonresident attorneys. See Def. 
Mem. Supp. S.J. at 7 (citing Matter of Tang, 39 A.D.2d 
357, 333 N.Y.S.2d 964 (App. Div. 1972); Estate of For-
dan, 5 Misc. 2d 372, 158 N.Y.S.2d 228 (Surrogates Ct. 
N.Y. Co. 1956)). The remedy of attachment is a discipli-
nary measure involving a seizure on a defendant’s 
property in order to secure the enforcement of a money 
judgment. See N.Y. C.P.L.R. § 6201 (McKinney 2011). 
Under Section 470’s current construction, however, an 
attorney need only maintain an “of counsel” relation-
ship with an in-state office to satisfy the office require-
ment. Austria v. Shaw, 143 Misc. 2d 970, 542 N.Y.S.2d 
505 (N.Y. Sup. Ct. 1989) (holding that an out-of-state 
attorney paying rent for a desk in an attorney’s in-
state office had satisfied the office requirement). Based 
on this standard, the remedy of attachment would 
have little value to a plaintiff seeking a money judg-
ment, because a nonresident attorney being sued for 
legal malpractice would have very little property to 
seize in-state if that attorney only maintained an “of 
counsel” relationship with a resident office. In any 
event, the majority of attorneys maintain some form 
of professional liability insurance to mitigate the cost 
of any potential money judgments awarded against 
them. See James C. Gallagher, Should Lawyers Be Re-
quired to Disclose Whether They Have Malpractice In-
surance?, Vermont Bar Journal, Summer 2006, at 1-2. 
This is a more efficient means for potential plaintiffs 
to recover in malpractice against both nonresident and 
resident attorneys. The Court thus concludes that as a 
matter of law the remedy of attachment is not a sub-
stantial state interest justifying Section 470. 
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2. Substantial Relation to the State Interest 
Advanced by the Statute 

 Even if a state establishes a substantial interest 
for a statute, it must also show that the statute is sub-
stantially related to that interest. See Piper, 470 U.S. 
at 284. The Court can find no substantial relationship 
between Section 470 and the interests that Defendants 
claim it advances, and therefore concludes that Section 
470 violates the Privileges and Immunities Clause. 

 In deciding whether a statute bears a close or sub-
stantial relationship to a substantial state interest, a 
court must consider the availability of less restrictive 
means to pursue the state interest in order to minimize 
the burden on the affected party. See id. at 284. Even 
assuming that Section 470 advances a substantial 
state interest, Defendants argue that it employs the 
least restrictive means available to do so because there 
are a number of different ways for nonresidents to sat-
isfy the office requirement. Defendants primarily rely 
on Austria, which held that a nonresident attorney 
paying rent for a desk in, and maintaining an “of coun-
sel” relationship with, an office in New York satisfied 
the office requirement. Def. Mot. Supp. S.J. at 8-9 (cit-
ing 542 N.Y.S.2d at 505). 

 This argument is unavailing. The Court of Appeals 
held in Matter of Gordon that although a state has a 
legitimate interest in regulating the attorneys who 
practice law in their courts, there are less restrictive 
means of furthering that interest than denial of admis-
sion to the bar. See Matter of Gordon, 48 N.Y.2d at 274. 



App. 101 

 

Matter of Gordon suggested, for example, that one such 
method would be to enact “legislation requiring non-
resident attorneys to appoint an agent for the service 
of process within the State.” Id. at 274 (citing Hess v. 
Pawloski, 274 U.S. 352, 47 S. Ct. 632, 71 L. Ed. 1091 
(1927); Doherty & Co. v. Goodman, 294 U.S. 623, 55 
S. Ct. 553, 79 L. Ed. 1097 (1935)); see also MISS. CODE. 
ANN. § 73-3-369 (West 2011) (nonresident attorneys 
admitted to practice law within Mississippi are deemed 
to have appointed the director of the Mississippi bar 
as their agent for service of process in-state). It [sic] 
well-established that New York allows licensed corpo-
rations to appoint an agent for service of process in-
state if the corporation maintains its principal place of 
business out-of-state or abroad. See N.Y. C.P.L.R. § 318 
(McKinney 2011); N.Y. BUS. CORP. LAW §§ 304-306 
(McKinney 2011). Mandating that out-of-state attor-
neys have an appointed agent for service of process in 
New York is a simple and less restrictive means of en-
suring that a nonresident attorney will be subject to 
personal jurisdiction instate and to contact by the 
court, clients, and opposing parties. 

 Similarly, the Supreme Court in Piper suggested 
that state courts may require a nonresident lawyer 
who resides at a great distance from a particular state 
to retain a local attorney for the duration of proceed-
ings and to be available for any meetings on short no-
tice. Id. at 287; see, e.g., LA. REV. STAT. ANN. § 37:214 
(West 2011); N.C. GEN. STAT. ANN. § 84-4.1 (West 2010); 
Va. Sup.Ct. Rules 1A:4(2). Such a requirement would 
be less restrictive than the current requirements 
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imposed by Section 470 for two reasons: first, it would 
affect only out-of-state attorneys who reside a great 
distance from New York; and second, it would only re-
quire those attorneys to make arrangements for the 
limited duration of a proceeding. The Supreme Court 
also held in Frazier that the problem of attorney un- 
availability to court proceedings may be significantly 
alleviated with the use of “modern communication sys-
tems, including conference telephone arrangements.” 
482 U.S. at 642. Moreover, district courts may impose 
sanctions on attorneys that fail to appear on schedule. 
Id. at 649; see also L.R. 1.1(d) (authorizing district 
courts in the Northern District of New York to impose 
sanctions for violations of Federal and Local Rules as 
well as violations of court orders); 83.4(j) (requiring 
courts in the Northern District to enforce the New York 
Code of Professional Responsibilities). All of the above 
present less restrictive means of ensuring attorney 
availability than does Section 470’s burdensome re-
quirement that all nonresident attorneys maintain of-
fices or full-time of-counsel relationships in New York. 
See Austria, 542 N.Y.S.2d at 505. Because Defendants 
have failed to establish either a substantial state in-
terest advanced by Section 470, or a substantial rela-
tionship between the statute and that interest, the 
Court concludes as a matter of law that it infringes on 
nonresident attorneys’ right to practice law in viola-
tion of the Privileges and Immunities Clause. 
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V. CONCLUSION 

 Accordingly, it is hereby: 

 ORDERED, that Defendants’ Motion for sum-
mary judgment (Dkt. No. 62) is DENIED; and it is fur-
ther 

 ORDERED, that Plaintiff ’s Motion for summary 
judgment (Dkt. No. 64) is GRANTED; and it is further 

 ORDERED, that the Clerk serve a copy of this 
Order on the parties. 

 IT IS SO ORDERED. 

 DATED: September 07, 2011 

 Albany, New York 

 /s/ Lawrence E. Kahn 

 Lawrence E. Kahn 

 U.S. District Judge 
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MEMORANDUM – DECISION AND ORDER 

 Ekaterina Schoenefeld (“Plaintiff ”) filed this ac-
tion for equitable relief pursuant to 42 U.S.C. § 1983 
(“§ 1983”) in the Southern District of New York on 
April 1, 2008, alleging that § 470 of the New York State 
Judiciary Law1 (“§ 470”), on its face and as applied, 
violates her rights under Article IV, § 2 (“Privileges 
and Immunities Clause”), the Equal Protection Clause 
of the Fourteenth Amendment (“Equal Protection 
Clause”), and Article I, § 8 (“Commerce Clause”) of the 
Constitution of the United States. See Compl. (Dkt. No. 
1); Am. Compl. (Dkt. No. 4). Plaintiff brought this ac-
tion naming thirty-seven defendants including: the 
State of New York; the New York State Supreme Court, 
Appellate Division, Third Department (“the Appel- 
late Division”); the Appellate Division Committee on 
Professional Standards (“Committee on Professional 
Standards”); New York State Attorney General An-
drew M. Cuomo; eleven Justices of the Appellate Divi-
sion; Appellate Division Clerk Michael J. Novack; and 
twenty-one members of the Committee on Professional 
Standards. See generally Am. Compl. All individual De-
fendants were sued in their official capacity only. Id. 
On April 16, 2009, the Honorable Naomi Reice Buch-
wald, acting pursuant to 28 U.S.C. § 1404(a), granted 
 

 
 1 Section 470 provides, “A person, regularly admitted to prac-
tice as an attorney and counsellor, in the courts of record of this 
state, whose office for the transaction of law business is within 
the state, may practice as such attorney or counsellor, although 
he resides in an adjoining state.” 
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Defendant’s motion to transfer venue to the Northern 
District of New York. See Mem. and Order (Dkt. No. 
17). Presently before the Court is Defendants’ Motion 
to dismiss Plaintiff ’s Amended Complaint. Dkt. No. 20. 

 
I. BACKGROUND 

 Plaintiff is a 2005 graduate of Rutgers University 
School of Law and is admitted to practice law in New 
York, New Jersey, and California. Compl. ¶ 5. She is a 
solo practitioner with a residence and law office in 
Princeton, New Jersey. Pl.’s Mem. of Law in Opp’n to 
Defs.’ Mot. to Dismiss the Am. Compl. in its Entirety 
(Dkt. No. 26) (“Pl.’s Mem”). 

 Plaintiff alleges that while attending a continuing 
legal education course on June 5, 2007, she “learned for 
the first time that, according to § 470 of the New York 
Judiciary Law which is applicable to nonresident New 
York attorneys only, she may not practice law in the 
State of New York unless she maintains an office lo-
cated in the state.” Am. Compl. ¶ 17. Though this pro-
vision has never been enforced against Plaintiff, she 
has allegedly refrained from accepting cases that 
would have required her to practice in New York courts 
due to her knowledge of, and respect for the law. Pl.’s 
Mem. at 5. 

 Plaintiff, appearing pro se, filed this suit alleging 
that § 470 violates her right to enjoy the privileges and 
immunities of citizenship as guaranteed in Article IV, 
§ 2 of the Constitution of the United States. She claims 
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that § 470 “effectively imposes a residency require-
ment on nonresident attorneys . . . when it requires 
them to maintain a full-time office in the State in order 
to practice law there” and does not require the same of 
resident attorneys. Am. Compl. ¶ 21. Plaintiff further 
alleges that § 470 violates her Fourteenth Amendment 
equal protection rights by imposing different require-
ments on resident and nonresident attorneys, namely 
that nonresidents only are required [sic] maintain a 
New York office in order to practice within the state. 
Id. ¶ 27. Finally, Plaintiff claims that § 470 places bur-
dens on interstate commerce in violation of Article I, 
§ 8 of the Constitution. Id. ¶ 29. Plaintiff claims that 
the each of the named Defendants, in his or her official 
capacity, has “some connection with the enforcement 
of ” § 470 and are thus susceptible to suit under 42 
U.S.C. § 1983. Pl.’s Mem. at 18-20. Plaintiff seeks the 
following declaratory and injunctive relief: (1) an order 
permanently enjoining Defendants from enforcing 
§ 470 and declaring it unconstitutional; (2) reasonable 
attorney’s fees and costs; and (3) “such other and fur-
ther relief as this Court deems meet and just.” Am. 
Compl. ¶¶ A-C. 

 Defendants have moved to dismiss Plaintiff ’s 
Complaint in its entirety pursuant to Federal Rules of 
Civil Procedure 12(b)(1) and 12(b)(6). Specifically, De-
fendants assert that: (1) pursuant to Rule12(b)(1), the 
Court lacks subject matter jurisdiction on the grounds 
that the case is not ripe; (2) pursuant to Rule 12(b)(6) 
Defendants State of New York, the Appellate Division, 
and the Committee on Professional Standards do not 
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qualify as “persons” within the meaning of 42 U.S.C. 
§ 1983; and (3) pursuant to Rule 12(b)(6), Plaintiff has 
failed to plead sufficient facts linking the named De-
fendants to the alleged constitutional violations. Mem. 
of Law in Supp. of Defs’. Mot. to Dismiss the Am. 
Compl. in its Entirety (Dkt. No. 20-2) (“Defs.’ Mem.”) 
at 1. 

 
II. DISCUSSION 

A. Standard of Review 

 In reviewing a motion to dismiss for lack of subject 
matter jurisdiction under Rule 12(b)(1), a court “must 
accept as true all material factual allegations in the 
complaint, but [it is] not to draw inferences from the 
complaint favorable to plaintiffs.” J.S. ex rel. N.S. v. 
Attica Cent. Schs., 386 F.3d 107, 110 (2d Cir. 2004). A 
court “may consider affidavits and other materials be-
yond the pleadings to resolve the jurisdictional issue, 
but [it] may not rely on conclusory or hearsay state-
ments contained in the affidavits.” Id. 

 When considering a motion to dismiss under 
12(b)(6), a district court must accept the factual alle-
gations made by the non-moving party as true and 
“draw all inferences in the light most favorable” to the 
non-moving party. In re NYSE Specialists Sec. Litig., 
503 F.3d 89, 95 (2d Cir. 2007). “The movant’s burden is 
very substantial, as ‘the issue is not whether a plaintiff 
is likely to prevail ultimately, but whether the claim-
ant is entitled to offer evidence to support the claims.’ ” 
Log On America, Inc. v. Promethean Asset Mgmt. L.L.C., 
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223 F. Supp. 2d 435, 441 (S.D.N.Y. 2001) (quoting Gant 
v. Wallingford Bd. of Educ., 69 F.3d 669, 673 (2d Cir. 
1995) (internal quotation and citations omitted)). In or-
der to survive a motion to dismiss, “a complaint must 
contain sufficient factual matter, accepted as true, to 
‘state a claim to relief that is plausible on its face.’ ” 
Ashcroft v. Iqbal, ___ U.S. ___, 129 S. Ct. 1937, 1949, 
173 L. Ed. 2d 868 (2009) (quoting Bell Atlantic Corp. v. 
Twombly, 550 U.S. 544, 570, 127 S. Ct. 1955, 167 
L. Ed. 2d 929 (2007)). A court should “begin by identi-
fying pleadings that, because they are no more than 
conclusions, are not entitled to the assumption of 
truth.” Id. Next, if plaintiff provides well-pleaded fac-
tual allegations, “a court should assume their veracity 
and then determine whether they plausibly give rise to 
an entitlement to relief.” Id. 

 
B. Plaintiff ’s Claim is Ripe 

 Where defendants’ move for dismissal under both 
Rule 12(b)(1) and Rule 12(b)(6), a court must consider 
the alleged lack of subject matter under Rule 12(b)(1) 
first. Rhulen Agency, Inc. v. Alabama Ins. Guar. Ass’n, 
896 F.2d 674, 678 (2d Cir. 1990). Ripeness is a consti-
tutional prerequisite to a federal court’s exercise of ju-
risdiction. Fed. Election Comm’n v. Cent. Long Island 
Tax Reform Immediately Comm., 616 F.2d 45, 51 (2d 
Cir. 1980). A case must be ripe before a federal court 
has jurisdiction to grant either injunctive or de- 
claratory relief. Williamson v. Village of Margaterville, 
1993 U.S. Dist. LEXIS 5447, 1993 WL 133719 at *1 
(N.D.N.Y. April 23, 1993) (citing Int’l Tape Mfrs. Ass’n v. 



App. 110 

 

Gerstein, 494 F.2d 25 (5th Cir. 1974). Ripeness exists 
where the controversy is “definite and concrete, touch-
ing the legal relations of parties having adverse inter-
ests.” Aetna Life Ins. Co. of Hartford, Conn. v. Haworth, 
300 U.S. 227, 240-41, 57 S. Ct. 461, 81 L. Ed. 617 
(1937). Where a plaintiff seeks a declaratory judge-
ment, the Constitution requires “a real and substantial 
controversy admitting of specific relief through a de-
cree of conclusive character.” Id. at 241. 

 Defendants argue that Plaintiff has failed to show 
any likelihood of her practicing law in New York or of 
§ 470 being enforced against her, and, therefore, claim 
Plaintiff has failed to demonstrate that any real, sub-
stantial dispute admitting of specific relief exists. 
Defs’. Mem. at 5. 

 Plaintiff correctly notes that she need not violate 
and be prosecuted for the violation of a statute in order 
to maintain an action challenging the statute’s consti-
tutionality. See Babbit v. United Farm Workers Nat’l 
Union, 442 U.S. 289, 298, 99 S. Ct. 2301, 60 L. Ed. 2d 
895 (1979) (internal citations omitted). Plaintiff has al-
leged that she is in compliance with all requirements 
applicable to New York attorneys, has been solicited to 
take cases that would require her to practice in New 
York courts, and has refused to take these cases only 
because she does not have a New York office and does 
not wish to violate § 470. See generally Am. Compl.; 
Pl.’s Mem. She has alleged sufficient facts for the Court 
to find a “substantial controversy admitting of spe- 
cific relief ” exists. The Court thus rejects Defendants’ 
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contention that the case is not ripe and should be dis-
missed pursuant to Rule 12(b)(1). 

 
C. Defendants’ Amenability to Suit Under 

Section 1983 

 Defendants’ move for dismissal of Plaintiff ’s 
claims under Rule 12(b)(6), alleging that she has failed 
to state a claim upon which relief may be granted. 
Defs.’ Mem. at 3. Defendants argue that: (1) Plaintiff 
has included parties that are not “persons” within the 
meaning of § 1983 and which are immune to suit; and 
(2) Plaintiff has not alleged facts demonstrating that 
the named Defendants are personally involved in the 
alleged violations. Id. 

 Section 1983 provides in part: 

  Every person who, under color of any 
statute . . . of any State . . . subjects, or causes 
to be subjected, any citizen of the United 
States . . . to the deprivation of any rights, 
privileges, or immunities secured by the Con-
stitution and laws, shall be liable to the party 
injured. 

 It is well settled that “neither a State nor its offi-
cials acting in their official capacities are ‘persons’ un-
der § 1983.” Will v. Michigan Dept. of State Police, 491 
U.S. 58, 71, 109 S. Ct. 2304, 105 L. Ed. 2d 45 (1989). 
The rule prohibiting suit under § 1983 applies “to 
States or governmental entities that are considered 
‘arms of the state’ for Eleventh Amendment purposes.” 
Id. at 70. 
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 Plaintiff ’s [sic] admits that her claims against the 
State of New York and the Appellate Division are out-
side the scope of § 1983 and barred by the Eleventh 
Amendment. Pl.’s Mem. at 20. Furthermore, Courts in 
this Circuit have previously held that the Committee 
on Professional Standards is an arm of the state. Are-
takis v. Comm. on Prof ’l Standards, 2009 U.S. Dist. 
LEXIS 64643, 2009 WL 2229578 at *3 (S.D.N.Y. July 
27, 2009). Accordingly, Plaintiff ’s claims as to these De-
fendants are properly dismissed pursuant to Rule 
12(b)(6). 

 Individual state agents acting in their official ca-
pacity and attempting to enforce an unconstitutional 
statute are not entitled to Eleventh Amendment im-
munity. See Ex Parte Young, 209 U.S. 123, 28 S. Ct. 441, 
52 L. Ed. 714 (1908). However, to be found liable under 
§ 1983 state agents must be personally involved in 
the constitutional deprivations alleged. See Moffit v. 
Town of Brookfield, 950 F.2d 880, 886 (2d Cir. 1991) 
citing McKinnon v. Patterson, 568 F.2d 930, 934 (2d Cir. 
1978). Thus, for Plaintiff to survive Defendants’ Motion 
to dismiss her claims against the individual Defen- 
dants, she must provide specific factual allegations 
that these Defendants were personally involved in the 
alleged deprivation of her rights. McKinnon, 568 F.2d 
at 934. 

 An official, whose office is tasked with an express 
or general duty to enforce a statute alleged to be un-
constitutional, is sufficiently connected to that statute 
to make him a proper party to a suit for injunctive re-
lief. Ex Parte Young, 209 U.S. 157; In re Dairy Mart 
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Convenience Stores, Inc., 411 F.3d 367, 372-73 (2d Cir. 
2005). The Attorney General is tasked with enforcing 
laws prohibiting the unlawful practice of law. NY JUD. 
LAW §§ 476-a; 476-b, 476-c. Equally, the Justices of the 
Appellate Division and members of the Committee on 
Professional standards have the power and duty to in-
vestigate allegations of professional misconduct and 
enforce the rules governing such conduct. See, e.g., N.Y. 
JUD. LAW § 90; 22 N.Y.C.R.R. § 806.3. As such, all of 
these Defendants, when sued in their official capacity, 
have some connection to the alleged violation and are 
proper parties to Plaintiff ’s suit. 

 
D. Plaintiff ’s Claim Under the Privileges 

and Immunities Clause 

 Courts have long given great deference to states in 
their regulation of the practice of law. See, e.g., Leis v. 
Flynt, 439 U.S. 438, 441-42, 99 S. Ct. 698, 58 L. Ed. 2d 
717 (1979); Goldfarb v. Virginia State Bar, 421 U.S. 
773, 792, 95 S. Ct. 2004, 44 L. Ed. 2d 572 (1975); see 
also Baccus v. Karger, 692 F. Supp. 290, 294 n.8 
(S.D.N.Y. 1988). Plaintiff ’s claims regarding the consti-
tutionality of § 470 require this Court to afford that 
same deference. Nevertheless, a state’s discretion in 
this area is not absolute. See Supreme Court of New 
Hampshire v. Piper, 470 U.S. 274, 105 S. Ct. 1272, 84 
L. Ed. 2d 205 (1985) (New Hampshire rule excluding 
nonresident attorneys from the state bar violates the 
Privileges and Immunities Clause); Supreme Court of 
Virginia v. Friedman, 487 U.S. 59, 108 S. Ct. 2260, 101 
L. Ed. 2d 56 (1988) (Virginia rule allowing attorneys to 
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be admitted on motion on condition that they were per-
manent residents violated the Privileges and Immuni-
ties Clause). 

 A nonresident attorney, who passes a state’s bar 
exam and otherwise qualifies to practice law within 
that state, has an interest in practicing law that is pro-
tected by the Privileges and Immunities Clause. Piper, 
470 U.S. 274, 105 S. Ct. 1272, 84 L. Ed. 2d 205. Plaintiff 
has alleged sufficient facts to assert a protected inter-
est in practicing law in New York. See Am. Compl. ¶ 19. 
Plaintiff then claims that she and other qualified non-
resident attorneys are unlawfully deprived of this pro-
tected interest because § 470 subjects nonresident 
attorneys, but not resident attorneys, to an office re-
quirement. Id. The Privileges and Immunities Clause, 
however, only “precludes discrimination against non-
residents where (I) there is a substantial reason for the 
difference in treatment; and (ii) the discrimination 
practiced against nonresidents bears a substantial re-
lationship to the State’s objective.” Piper, 470 U.S. at 
284. In considering whether a substantial relationship 
exists between the regulation and the State’s objective, 
a court should consider whether there are other, less 
restrictive means available. Id. 

 In essence, Plaintiff ’s claim is that § 470 of the Ju-
diciary Law imposes the equivalent of a residency re-
quirement on the practice of law. Am. Compl. ¶ 21. 
Plaintiff correctly notes that the Supreme Court of the 
United States has held such requirements unconstitu-
tional. See e.g., Friedman, 487 U.S. 59, 108 S. Ct. 2260, 
101 L. Ed. 2d 56. Pl.’s Mem. at 4 n.4. In Friedman, the 
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Supreme Court found Virginia’s residency require-
ment to be in violation of the Privileges and Immuni-
ties Clause because it burdened a protected privilege, 
discriminated against nonresident attorneys, and the 
degree of discrimination imposed by the residency re-
quirement did not bear a close relation to the achieve-
ment of substantial state objectives. Id. at 70. The 
Supreme Court recognized that Virginia had a sub-
stantial interest in ensuring that a nonresident attor-
ney “has a stake in his or her professional licensure 
and a concomitant interest in the integrity and stan- 
dards of the bar” and in “ensuring its attorneys keep 
abreast of legal developments.” Id. at 68, 69. The dis-
crimination resulting from the residency requirement 
did not bear a close relationship to these interests be-
cause other legislative choices not implicating consti-
tutional protections were available. Id. at 69-70. 

 One such alternative was to require nonresident 
attorneys who had not passed the state bar and, there-
fore, not shown the “same commitment to service and 
familiarity with Virginia law.” to practice full-time and 
maintain an in-state office. Id. at 68. The Supreme 
Court concluded that the “[t]he office requirement fur-
nishes an alternative to the residency requirement 
that is not only less restrictive, but is fully adequate to 
protect whatever interest the State might have in the 
full-time practice requirement.” Id. at 70. This lan-
guage suggests an office requirement is constitutional 
when in service of law practice requirements applica-
ble to nonresident attorneys who had not taken the 
state bar exam. It does not, however, necessitate the 
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same conclusion where the affected class is all nonres-
ident attorneys, including those who have shown com-
mitment and familiarity with state law by passing the 
state bar and complying with all other state require-
ments. 

 In Frazier v. Heebe, 482 U.S. 641, 107 S. Ct. 2607, 
96 L. Ed. 2d 557 (1987) the Supreme Court invalidated 
a local rule requiring an attorney to be a resident of or 
have an office located in Louisiana. Frazier considered 
only whether a district court was empowered to adopt 
this local rule. The Frazier Court specifically refused to 
address any Constitutional concerns raised by the rule; 
rather the Court invalidated the rule in an exercise of 
its inherent supervisory power to ensure district courts 
only adopt local rules that “are consistent with the 
principles of right and justice.” Id. at 645 (internal quo-
tations omitted). 

 Section 470 does not serve to facilitate a full-time 
practice requirement applicable only to attorneys ad-
mitted on motion. Nor is it a local rule adopted by a 
particular court. Rather, it is a state rule that applies 
to all nonresident attorneys, even those who have 
shown their commitment to service and New York law 
through attending CLE courses and passing the state 
bar exam. Plaintiff has alleged sufficient facts, which, 
if accepted as true, indicate that she has a protected 
interest in practicing law in New York. The state has 
offered no substantial reason for § 470’s differential 
treatment of resident and nonresident attorneys nor 
any substantial relationship between that differential 
treatment and State objectives. Given this failure, and 
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because case law does not necessitate dismissal of 
Plaintiff ’s claims as a matter of law, the Court denies 
Defendants’ Motion to dismiss Plaintiff ’s claim that 
§ 470 violates the Privileges and Immunities Clause. 

 
E. Plaintiff has Failed to State a Claim 

Under the Equal Protection Clause 
Upon Which Relief May be Granted 

 Plaintiff has failed to raise a plausible claim for 
relief when she asserts that § 470 violates her rights 
under the Fourteenth Amendment. Plaintiff, a licensed 
New York attorney living in New Jersey and seeking 
to practice law in New York without maintaining an 
office in that state is neither a member of a suspect 
class, nor invoking a fundamental right. See Frazier 
v. Heebe, 788 F.2d 1049, 1053 (5th Cir. 1986) overruled 
on other grounds by Frazier v. Heebe, 482 U.S. 641, 
107 S. Ct. 2607, 96 L. Ed. 2d 557 (1987); see also Bac-
cus, 692 F. Supp. at 293 n.7 (“strict scrutiny in bar- 
admissions cases is not warranted on a fundamental-
right theory.”). Plaintiff ’s equal protection argument is 
not based on her having an immutable characteristic, 
nor her being a member of a group traditionally sub-
jected to mistreatment. Accordingly, neither height-
ened nor intermediate scrutiny applies. Frazier, 788 
F.2d at 1053. Thus, the Court need only inquire as 
to whether the restrictions contained in § 470 are ra-
tionally related to a legitimate governmental purpose. 
See Shapiro v. Cooke, 552 F. Supp. 581, 586 (N.D.N.Y. 
1982). 
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 While this Circuit has not specifically addressed 
the Constitutionality of § 470, other Circuits have 
found office requirements to have a rational basis. See, 
e.g., Tolchin v. Supreme Court of the State of New Jer-
sey, 111 F.3d 1099 (1997) (finding a rational basis in 
the benefit of attorney accessibility for clients, courts, 
counsel, and other parties). Similarly, New York state 
courts have suggested a number of rational bases for 
the office requirement. See, e.g., Lichtenstein v. Emer-
son, 251 A.D.2d 64, 674 N.Y.S.2d 298, 299 (N.Y. App. 
Div. 1998) (office requirement ensures nonresident at-
torneys are amenable to service and contact with cli-
ents and other interested parties); White River Paper 
Co., 110 Misc. 2d 373, 441 N.Y.S.2d 960 (N.Y. Civ. Ct. 
1981) (office requirement puts resident and nonresi-
dent attorneys on equal footing by not according tax 
advantage to nonresident attorneys). Finally, in Fried-
man, the Supreme Court clearly indicated that an of-
fice requirement, at least as applied to certain classes 
of nonresident attorney was not irrational or arbi-
trary.2 Friedman, 487 U.S. at 70. 

 Given the numerous rational bases that exist for a 
nonresident attorney to have an in-state office, Plain-
tiff ’s claim under the Equal Protection Clause does not 
plausibly give rise to an entitlement of relief. 

 
 2 In Frazier the Supreme Court ultimately decided that a lo-
cal rule requiring nonresident attorneys to have an in-state office 
was “unnecessary and irrational.” Frazier, 482 U.S. at 649. Im-
portantly, however, the rule under consideration was adopted by 
a district court and applied only to attorneys practicing in front of 
that one court. 
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E. Plaintiff has Failed to State a Claim Un-
der the Commerce Clause Upon Which 
Relief May be Granted 

 Finally, Plaintiff has failed to state a plausible 
claim to relief under the Commerce Clause. A statute 
violates the dormant Commerce Clause if “the burden 
imposed on [interstate] commerce is clearly excessive 
in relation to the putative local benefits.” Pike v. Bruce 
Church, 397 U.S. 137, 142, 90 S. Ct. 844, 25 L. Ed. 2d 
174 (1970); see also Tolchin, 111 F.3d at 1108. She has 
raised no theory by which New York’s office require-
ment for nonresident attorneys can be said to be 
“clearly excessive” to the substantial interest New York 
has in ensuring that nonresident attorneys are famil-
iar with New York law and maintain a stake in their 
New York license and interest in the integrity of the 
state bar. See Goldfarb v. Supreme Court of Virginia, 
766 F.2d 859, 862 (4th Cir. 1985). Nor has Plaintiff 
raised a plausible theory by which the office require-
ment appears “clearly excessive” to the state’s interest 
in ensuring nonresident attorneys are accessible to cli-
ents, courts, and other interested parties. See Tolchin, 
111 F.3d 1099. Her claim under the Commerce Clause 
should, therefore, be dismissed. 

 
III. CONCLUSION 

 Accordingly, it is hereby 

 ORDERED, that Defendants’ Motion for dismis-
sal (Dkt. No. 20) is GRANTED as to Defendants State 
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of New York, Appellate Division and Committee on 
Professional Standards; and it is further 

 ORDERED, that Defendants’ Motion for dismis-
sal (Dkt. No. 20) as to all other Defendants is DENIED 
with respect to Plaintiff ’s claims under Article IV, 
§ 2 of the Constitution of the United States, and 
GRANTED with respect to Plaintiff ’s claims under 
the Fourteenth Amendment and Article I, § 8 of the 
Constitution of the United States; and it is further 

 ORDERED, that a copy of this Memorandum-De-
cision and Order be served on all parties. 

 IT IS SO ORDERED. 

DATED: February 08, 2010 

Albany, New York 

/s/ Lawrence E. Kahn 

Lawrence E. Kahn 

U.S. District Judge 
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UNITED STATES COURT OF APPEALS 
FOR THE 

SECOND CIRCUIT 
                                                                        

 At a stated term of the United States Court of Ap-
peals for the Second Circuit, held at the Thurgood Mar-
shall United States Courthouse, 40 Foley Square, in 
the City of New York, on the 28th day of July, two thou-
sand sixteen. 

Ekaterina Schoenfeld, 

  Plaintiff-Appellee, 

v. 

State of New York, New York 
Supreme Court, Appellate 
Division, Third Judicial 
Department, Committee on 
Professional Standards of 
New York Supreme Court, 
Appellate Division, Third 
Judicial Department and 
its Members, 

  Defendants, 

Eric T. Schneiderman, in his 
official capacity as Attorney 
General for the State of New 
York, All Justices of New York 
Supreme Court, Appellate 
Division, Third Judicial 
Department, Robert D. 
 

ORDER 
Docket No: 11-4283 
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Mayberger, in his official 
capacity as Clerk of New York 
Supreme Court, Appellate 
Division, Third Judicial 
Department, John G. Rusk, 
Chairman of the Committee on 
Professional Standards “COPS,” 

  Defendants-Appellants. 

 

 
 Appellant, Ekaterina Schoenfeld, filed a petition 
for panel rehearing, or, in the alternative, for rehearing 
en banc. The panel that determined the appeal has con-
sidered the request for panel rehearing, and the active 
members of the Court have considered the request for 
rehearing en banc. 

 IT IS HEREBY ORDERED that the petition is de-
nied. 

FOR THE COURT: 

Catherine O’Hagan Wolfe, Clerk 

[SEAL] 

/s/ Catherine O’Hagan Wolfe 
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