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PRELI M NARY STATEMENT

Judi ciary Law 8470 is unconstitutionally vague. In over
150 years since New York State required |l awers residing in
adj acent states to nmaintain an "office for the transaction of |aw
busi ness” within New York State no court ever attenpted to define
that termin a manner that would give non-resident |awers clear
notice of what arrangenents they are required to nake to conply
with the statute.

There is no need, nor any justification, for this Court
to continue the futile exercise of exegesis of the |ower courts
by arbitrarily legislating a definition of "office for the
transaction of |aw business"” to artificially breathe life into an
i ndi sputably facially unconstitutional statute. Nor is it
necessary to remand the question of whether sone interpretation
of 8470 m ght be consistent with the Privileges and Imunities
Clause to the Second Circuit.

Rat her the Court shoul d use the occasion of the Second
Circuit’'s certified question to recogni ze that neither the
| anguage nor | egislative history of 8470 can be stretched to
provide a functional definition of what is required to maintain
an office for the transaction of |aw business in 2015.
Revol utionary devel opnents in comuni cations and transportation
t echnol ogy have changed the manner in which a | aw busi ness
operates in ways that could not have been anticipated by the
| egi sl ators who added 8470 to the Judiciary Law in 1909.

In the federal system nost service, filings and

correspondence are transmtted electronically. New York State has



declared its intention to follow suit. See Statenent of Chief
Judge Jonat han Li ppman on Judi ci ary Budget |ssues, (Press
Rel ease, March 2, 2011) C- 45.

The question of what, if any, special requirenments
shoul d be inposed on non-resident attorneys practicing in New
York in the 21st century should be determ ned by the |egislature
and the Court through its rule nmaking authority after due
del i beration follow ng conment and input fromall interested
parties. A lawsuit and an outdated statute are poor tools from
which to fashion a 21st century rule governing state practice by

non resi dent attorneys.

CERTI FI ED QUESTI ON

Under New York Judiciary Law 8470, which mandates that
a nonresident attorney maintain an "office for the
transaction of | aw business” wthin the state of New
York, what are the m ni numrequirenents necessary to

sati sfy that nmandate?

The opinion of the Second Circuit certifying the question
noted: "The New York Court of Appeals may, of course, expand,
alter, or refornulate this question as it deens appropriate.”

[Ctation omtted] Al4.

PROPOSED REFORMULATED CERTI FI ED QUESTI ON

Is the term"office for the transaction of | aw
busi ness” as used in Judiciary Law 8470

unconstitutionally vague?



JUDI Cl ARY LAW 8470

Judiciary Law 8470 st ates:
A person, regularly admtted to practice as an attorney
and counsellor, in the courts of record of this state,
whose office for the transaction of |aw business is
within the state, may practice as such attorney or
counsel l or, although he resides in an adjoining state.
The procedural history of the statute is set forth in
Appel lants’ Brief ("App. Brf.") at 3-10. The statute’s
predecessor was originally enacted in 1862 when New York State
required practicing attorneys to be state residents. App. Brf. at
5. The statute was a limted exception to the state residency
requi renent that permtted attorneys admtted in New York who
subsequently noved to an adjacent state to continue practicing in
New York provided their only office for the practice of |aw was
in New York. Id. In 1866 the statute was anended to renove the
requi renent that the New York office be an attorney’s "only" |aw
office. In 1909 the statute was split in two with the present in-
state law office requirenent enacted as Judiciary Law 8470 and
| anguage in the statute relating to service enacted as 860 of the
State Code of Civil Procedure. 1d. Except for non substantive
anendnents, 8470 has renmai ned unchanged since. |d.
Over 35 years ago this Court declared that a conpanion
statute requiring state residency for bar applicants violated the

Privileges and Immunities Clause. Matter of Gordon v. Committee

on Character and Fitness, 48 N. Y. 266, 269 (1979). Appellants,




and Respondent agree that follow ng Gordon the plain | anguage of
8470, which on its face discrimnates between residents of the
five states adjacent to New York and persons residing el sewhere,
violates the Privileges and Immunities C ause. See Respondent’s
Brief ("Res. Brf.") at 24 ("[a] pplying the rationale and

reasoning of this Court in Matter of Gordon, it logically follows

that, if residency as a prerequisite to adm ssion to the bar
violated the Privileges and Inmunities C ause and was
unconstitutional, then Section 470 - which was created as an
exception to that residency requirement - should al so becone a
nullity as an antiquated relic that no | onger serves any valid
purpose"); App. Brf. at 4 ("[o]n its face, the provision appears
simply to provide authority for residents of adjoining states
with an office in New York to practice in New York courts, but

t he provision no |onger serves this |imted purpose").

ARGUVENT
l.
JUDI Cl ARY LAW §470 BECAME FACI ALLY

UNCONSTI TUTI ONAL WHEN THI S COURT DECI DED
MATTER OF GORDON I N 1979.

Judiciary Law 8 470 shoul d have been declared a nullity
after this Court’s ruling in Gordon held that the preexisting
statutory schenme that enconpassed 8470 and its conpanion statutes
violated the Privileges and Imunity C ause.

I nstead, shortly after Gordon was deci ded an

unfortunate decision by the Bronx County Cvil Court rewote 8470



contrary to its plain neaning to permt, rather than prohibit,
the practice of law by non-residents in state courts provided
they mai ntained a New York State "office for the transaction of

| aw business,”" a termthat remai ns undefined and, as wll be
argued bel ow, cannot be defined in the 21st century based on the

| anguage and | egislative history of the statute. Wite River

Paper Co. v. Ashnont Tissue, 110 Msc 2d 373, 376, 441 N. Y.S. 2d

960, 962 (N.Y. Cty. Cv. ., Bronx Cy. 1981).

The Wiite River court correctly recognized that "[a]s a

result of Gordon, it is clear that the restriction on section 470
of the Judiciary Law limting the nonresidents who can practice
here to those who reside in adjourning States is
unconstitutional." 1d. The question of whether the state should

i npose any special office requirements for non-residents
practicing as attorneys in New York courts foll ow ng Gordon
shoul d have been referred to the state legislature. Instead, the

Wiite River court elected to ignore the words "an adjourning” in

the statute and instead replace themw th "another", thereby
reconstructing the statute to permt, rather than prohibit,
practice by residents of non-adjacent states and territories.

Rat her than saving the statute, the Wiite River decision

constructed a conpletely different statute that directly
contravened the manifest intent of the |egislators who enacted
8470 to prohibit non-residents frompracticing in New York State
with only a limted exception for |awers who fornerly resided in

New Yor k but subsequently noved to one of the five bordering



states provided they maintained a | aw office in New York.

.
THE AD HOC APPROACH TAKEN BY MOST NEW YORK COURTS
| NTERPRETI NG THE LAW OFFI CE REQUI REMENT OF
JUDI Cl ARY LAW 8470 FAI LED TO PRODUCE CONSI STENT OR
COHERENT RESULTS
Unfortunately, the radical reconstruction of Judiciary

Law 8470 by White River has been inplicitly adopted by nost

courts that have since construed 8470 as inposing a general (but
undefined) state office requirenent on all non-resident attorneys
as a condition for practicing in New York. See, e.qg.,

Lichtenstein v. Enerson, 251 A .D.2d 64, 65 (1st Dep’'t 1998). In

Lichtenstein the First Departnent ignored a plaintiff’s attenpt
to chall enge the judicial amendnent of 8470 and incongruously
stated "[w] e need not reach plaintiff’s additional contention
that the statute inperm ssibly discrimnates between non-resident
attorneys from States adjacent to and not adjacent to New York
since plaintiff’s failure to satisfy the statute’s
constitutionally perm ssible threshold of a New York office
renders such distinction inconsequential in his case." [d. Yet by
appl ying 8470’s state office requirenent to the plaintiff, a

resi dent of Washington D.C., the First Departnment inplicitly and
necessarily adopted the revised statute as judicially amended in

VWite River.

Since Wiite River reconstructed Judiciary Law 8470 in

1981 a nunber of courts adopted an ad hoc approach to construing
the law office requirenent for out of state residents. These

6



deci si ons have often been inconsistent or unclear and no court to
date has attenpted to articulate a general standard informng

| awyers residing out of state which factors are necessary or
sufficient to fulfill the requirenent of maintaining a New York
State law office wthin the nmeaning of 8470. For exanple, in

finding an attorney was not in conpliance in Lichtenstein v.

Enerson, 171 M sc.2d 933, 934, 656 N Y.S. 2d 180, 181-182 (N.Y.
Cty. sup. . 1997) aff’'d 251 A D.2d 64 (1st Dep’'t 1998) the
court noted that the roomclainmed as an office was in the
basenment of a bar that could only be reached by going down a
flight of stairs, the roomwas only 10 by 12 feet, the room
cont ai ned three desks, none of which was clained by the
plaintiff, the law literature consisted of a single volune of the
Federal Rules of Civil Procedure, the plaintiff’s name was not
listed in any New York tel ephone directory, the plaintiff
reported no New York incone for 5 years, the bartender had never
been told that he was authorized to accept service and the |iquor
license indicated that no other business was to be conducted at
the | ocation. The court did not indicate which of these factors
were necessary or sufficient to establish non-conpliance. Cf

Austria v Shaw, 143 Msc 2d 970, 971-972 (N.Y. Cy. Sup. C

1989) ("[n]othing in the statute states the size or type of office
required to be maintained. Specifically, a rental of desk space,
with a tel ephone which is answered, as here, suffices. Neither

t he tel ephone nor the desk need be exclusively that of the

attorney. Here, the Judicial Hearing O ficer found that tel ephone



messages or calls to the attorney were answered and forwarded to
the attorney. Mail was apparently forwarded to the attorney. This

suffices to neet the requirenments of the statute."]; Rosenshein

v. Ernstoff, 176 A D.2d 686 (1st Dep’'t 1991), (in state |aw

of fice requirenment of 8470 could be satisified satisfied by
attorney’s use of residential apartnent addresses in Manhattan
where the attorney was not listed in residential building

directory or in the NYNEX phone directory); In Re Estate of

Scarsella, 195 A . D.2d 513, 515-516 (2d Dep’'t 1993) (attorney
satisfied 8470 by renting a desk in a real estate office where he
had an unlisted phone nunber).

"Due process requires that a statute be 'sufficiently
definite so that individuals of ordinary intelligence are not
forced to guess at the neaning of statutory terns.’"Matter of

Kaur v. New York State Urban Dev. Corp., 15 N Y.3d 235, 256

(2010); quoting, Foss v. City of Rochester, 65 N Y.2d 247, 253

(1985) .

The ad hoc approach taken by New York courts to
interpreting the |law office requirenment of 8470 since 1981 has
failed to produce predictable or consistent results adequate to
i nform non-resi dent attorneys of what they need to do to fulfil
the statute’s requirenent that they nust maintain an "office for

the transaction of | aw business” in New York State.



[T,

REVOLUTI ONARY DEVELOPMENTS | N COVMUNI CATI ONS AND

TRANSPORTATI ON TECHNOLOGY ARE REDEFI NI NG THE

MEANI NG OF A "LAW OFFI CE" | N WAYS THAT CANNOT BE

ADDRESSED BY ANY CONSTRUCTI ON OF THE LANGUAGE OF

JUDI Cl ARY LAW 8470.

The only point of consensus anobng the various courts
that have construed the law office requirenent of 8470 is
recognition that a | awer should be readily available for service
of process wthin New York State. But does that nean that a | aw
of fice must be open to accept service by hand from9 to 5 during
the week? My a |law office be open 10 to 4? 11 to 3? O would
12 to 2 three days a week suffice?

May a | aw office close for religious observances on
Friday afternoons? Mist soneone remain in the office to accept
service during business hours if a sole practitioner goes to
court, to lunch or on vacation? The way we |ive and work has
changed since 8470 was enacted and the statute cannot answer
t hese questi ons.

What ever the | egislature understood to be an office for
the transaction of |egal business in 1862 when the requirenent
was first enacted, or in 1909 when the statute was included in
the Judiciary Law, has little relevance to a functi onal
definition of a law office in 2015. In 1862 there were no bridges
across the Hudson or the East Rivers and the pony express was
delivering mail over the overland trail. In 1909 tel ephone was an

energent technol ogy. Revol utionary changes in comruni cation and

transportation technol ogy have changed the business of |aw



Advances in technology led to an unprecedented expansi on of
interstate commerce that in turn led to an expansi on of

interstate jurisdiction. International Shoe v. Washi ngton, 326

U S 310 (1945) resulted in the enactnment of state |ong arm
statutes like CPLR 8302 in 1962. A century ago it made sense to
[imt the practice of law to residents of New York or nearby
states and to require that they maintain a physical presence in
New Yor k where they could be served or contacted. Today that is
no | onger the case, but the old | anguage of 8470 rests on

out dat ed assunptions froma bygone era.

The neaning of a |law office has radically changed with
the use of fax machi nes, voice and video tel econferencing, enuil,
el ectronic court filings, cell phones, voice mail, commercial air
transport, nationw de overnight delivery services, virtual office
services and cloud storage. Neither the | anguage of Section 470
nor its legislative history provide any guidance into what are
the m nimumrequirenents for a contenporary "office for the
transaction of | aw busi ness"” which m ght have been sel f-evident
in 1909.

Does a | aw office in 2015 require a tel ephone? A |l and
line? A cell phone? A conmputer? Internet access? A fax machi ne? A
typewiter? A teletype machi ne? A paper library? Miust a | aw
of fice have a space for an attorney to physically neet clients or
may neetings be held by tel ephone or skype or a conference room
rented on a hourly basis? What equi pnent needs to be physically

present in the office and what work can the | awer do on nobile
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or cloud devices? No anount of exegesis can tw st the | anguage of

8470 to provide neani ngful answers to these questions.

| V.
THE COURT SHOULD NOT RELY ON AN OUTMODED STATUTE TO
FASH ON A MODERN PRACTI CE REQUI REMENT FOR NON- RESI DENT
ATTORNEYS.
Appel I ants now i nvoke the rule of constitutional

avoi dance to urge the Court to continue the activist approach

begun by Wite Ri ver by continuing to preserve the

constitutionality of this obsolete statute by arbitrarily, and in
contravention to its history, construing an "office for the
transaction of |aw business" to be nothing nore than "an address
sufficient for the personal service of |egal papers.” App. Brf.

at 20.

Respondent is correct in observing that such a tortured
construction of 8470 would be "contrary to the plain | anguage of
Section 470 and the Legislature’s intent when it enacted and
reenacted the statute . . . . 'courts are not at liberty to save
a statute by, in effect, rewiting it in a manner that
contravenes its plain wording as well as its unanbi guously

articul ated | egislative purpose.”” Res. Brf. at 11. Gting Mutter

of Wbod v. lrving, 85 N.Y.2d 238, 245 (1995).

Ironically, Appellants’ proposed "narrow readi ng" of
the statute does not "place non resident attorneys on an equal
footing with resident attorneys who may be personally served at

their New York residence and avoids raising a serious question as

11



to the statute’'s constitutionality.” App. Brf. at 20-21

CPLR 2103[4] permts service at an attorney’ s New York
state residence at any tine the attorney cannot be served at her
office. To place attorneys residing out of state on an equal
footing with New York resident attorneys who can be served 24-7
at their residences if their offices are closed would require out
of state attorneys to nake very costly arrangenents for round the
cl ock recei pt of service and woul d pl ace a consi derabl e burden on
out of state residents that would violate the Privil eges and
| munities C ause.

Res. Brf. at 11-20 argues that 8470 should be read to
require nothing |l ess than a conventional |law office. But this
construction cannot be derived froma fair reading of the
i nconsi stent case | aw where sone courts have upheld very m ni ma

arrangenents as satisfying the statute. See, e.q., Scarsella,

supra; Rosenshein, supra; Austria v. Shaw supra.

As a question of policy, the undersigned agrees with
the observation in Res. Brf. at 53-54 that the courts and the
| egal profession are inevitably and rapidly transitioning to the
poi nt where nost business and comruni cation in the |egal
prof ession, including service, will be conducted el ectronically.
In the long run, the practice requirenents for |awers should be
revised for all practitioners to permt service on | awers by
emai | wi thout prior consent and to provide that all attorneys be
required to provide a publicly available email address for that

pur pose.

12



However, | respectfully disagree with the Respondent’s
suggestion that the Court could or should resuscitate a facially
invalid statute enacted over a century ago when tel ephonic
comuni cati on was an energent technol ogy, for the purpose of
creating a nodern practice requirenent enbracing electronic
servi ce.

The better way forward to the digital age in the
practice of |law would be to amend CPLR 2103[7] to provide for
el ectronic service upon an attorney’s designated email address
w t hout prior consent and to delete the word "optional"” fromRule
118.1[e][11] that would then require registering attorneys to
provi de an emai|l address where they could be served.

Thi s approach would permt interested nenbers of the
bar and the public to have an opportunity to comrent and provide
i nput into new practice requirenents appropriate to contenporary
t echnol ogi es and business realities.

As for Judiciary Law 8470, there is no need to continue

the confusing and futile exegesis begun by Wite R ver in an

unfortunate attenpt to avoid concluding that a statute enacted to
achi eve an unconstitutional purpose could not be judicially
reconstructed into sonething that its creators never intended.
The law office requirenent in the statute is unconstitutionally
vague.

CONCLUSI ON

It is respectfully suggested that the Court of Appeals

conclude that the term"office for the transaction of | aw
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busi ness” as used in Judiciary Law 8470 is unconstitutionally
vague and that the statute is therefore a nullity.
Dat ed: New York, New York

January 5, 2015
Corrected: January 19, 2015

Respectful ly Subm tted,

/s/

RONALD B. McGUI RE
AM CUS CURI AE
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201- 795-5571 (fax)

ncgui re. |l egal @mai | . com

14



	Brief
	Cover
	Local Downlevel Document

	Page14.pdf

